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FOREWORD 

The  Joint  Seminar  on  the  Organizational  and  Legal  Aspects  of 
U.S.-U.S .S.R.  Trade  was  held  in  Moscow  on  December  17-19, 
1975.   This  Seminar  was  arranged  as  part  of  a  program  for 
the  exchange  of  economic  information  conducted  under  the 
aegis  of  the  U.S. -U.S. S.R.  Long  Term  Agreement  to  Facilitate 
Economic,  Industrial,  and  Technical  Cooperation,  signed  in 
June  1974.   This  publication  is  an  effort  to  share  with  the 
American  business  and  legal  communities  the  fruits  of  the 
Seminar. 

Article  III  of  the  Long  Term  Agreement  established  a  Working 
Group  of  Experts  to  exchange  information  and  forecasts  of 
basic  economic,  industrial,  and  commercial  trends.   At  the 
first  meeting  of  the  Working  Group  in  February  1975,  Gerald 
L.  Parsky,  Assistant  Secretary  of  the  Treasury  and  Chairman 
of  the  U.S.  side  of  the  Working  Group,  proposed  an  information 
exchange  program  including  seminars.   This  proposal  was  formally 
agreed  upon  in  April  1975  at  the  fifth  session  of  the  Joint 
U.S .-U.S .S .R.  Commercial  Commission,  a  body  whose  responsibili- 
ties include  monitoring  the  Agreement.   The  Joint  Seminar  fol- 
lowed in  December  19  75. 

This  publication  is  a  compendium  of  the  presentations  made 
at  the  Seminar  by  the  American  and  Soviet  Delegations,  and 
includes  also  summaries  prepared  by  the  U.S.  Delegation  of 
the  question  and  answer  periods.   The  Soviet  presentations 
were  translated  by  the  U.S.  Commerce  Department  from  Russian 
language  texts  provided  by  the  Soviet  Delegation.   With  regard 
to  the  American  presentations,  it  should  be  mentioned  that  the 
views  expressed  by  the  members  of  the  U.S.  Delegation  from  the 
private  sector  represent  the  views  of  the  authors  and  do  not 
necessarily  reflect  those  of  any  government  agency.   Also, 
the  order  in  which  all  of  the  presentations  and  questions 
and  answers  appear  in  this  publication  has  been  arranged  in 
an  effort  to  present  a  coherent  picture  to  the  reader  rather 
than  to  record  the  precise  sequence  of  events  at  the  Seminar. 

On  behalf  of  the  U.S.  side,  I  wish  to  express  deep  appreciation 
to  the  members  of  the  Soviet  Delegation  and  to  the  Soviet 
Ministry  of  Foreign  Trade  for  their  generous  hospitality  and 
effective  contributions  that  made  the  Seminar  successful. 
Their  cooperation  in  providing  the  texts  of  the  Soviet  pre- 
sentations and  their  assistance  in  resolving  problems  of 
translation  were  indispensable  in  makin^pos^gible^this 
publication. 


^Arthur  T .  Downey 
Deputy  Assistant  S/ecretary 

for  East-West  Tirade 
U.S.  Department  6f  Commerce 
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Soviet  Presentations 

The  Soviet  presentations  that  appear  on  the  following 
pages  are  English  translations  prepared  by  the  U.S. 
Department  of  Commerce  from  Russian  language  texts 
furnished  by  the  Soviet  Delegation.   These  translations 
represent  the  eight  Soviet  presentations  delivered  at 
the  Seminar. 

All  of  the  footnotes  in  the  translations  have  been 
inserted  by  the  translators.   Within  the  text,  bracketed 
words  or  phrases  have  occasionally  been  inserted  to 
translate  or  expand  Russian  language  names  or  abbrevia- 
tions.  In  addition,  some  Russian  language  abbreviations 
that  appeared  in  the  original  texts  have  been  replaced 
in  the  translations  by  the  full  name  in  English  rather 
than  a  rendering  of  just  the  abbreviation.   Lastly, 
whenever  the  term  "foreign  trade  organization"  or  its 
abbreviation  appeared  in  the  Russian,  it  was  rendered 
in  English  by  the  abbreviation  that  has  come  into  common 
use,  "FTO" . 
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SOVIET  ORGANIZATIONS  INVOLVED  IN  INDUSTRIAL  COOPERATION  PROJECTS 

V.  S.  Koshentayevskiy 

A  great  deal  of  attention  was  devoted  to  questions  of 
industrial  cooperation  between  nations  of  the  East  and 
West  at  the  Conference  on  Security  and  Cooperation  in 
Europe,  and  the  final  report  of  this  conference,  signed 
in  Helsinki  on  August  1  of  this  year  [1915J   by  the  heads 
of  3  5  European  and  North  American  states,  called  for  the 
development  of  this  cooperation  in  the  interest  of  world 
peace  and  security. 

Industrial  cooperation  in  its  many  forms  is  carried  out 
on  a  rather  extensive  basis  in  economic  relations  between 
the  Soviet  Union  and  nations  of  the  socialist  community 
which,  naturally   is  furthered  by  the  U.S.S.R.'s  friendly 
political  relations  with  these  nations,  the  common  nature 
of  their  social  tasks,  and  a  similar  national  economic 
basis.   Industrial  cooperation  is  expanding  between  the 
U.S.S.R.  and  many  developing  nations  based  on  mutual 
advantage  and  respect  for  their  sovereign  rights. 

Industrial  cooperation  is  a  relatively  new  development 
in  the  U.S.S.R.'s  relations  with  the  developed  capitalist 
countries.   Under  conditions  of  detente  a  quantitative 
growth  in  mutual  trade,  mutual  contacts  among  business- 
men, and  the  exchange  of  scientific  and  technical  ideas 
have  contributed  to  the  emergence  and  development  of 
qualitatively  new  forms  of  economic  cooperation. 

Dozens  of  contracts  and  agreements  have  now  been  con- 
cluded between  Soviet  organizations  and  firms  and 
organizations  of  Western  nations.   Numerous  discussions 
are  under  way  on  purchasing  and  selling  licenses,  the 
construction  of  industrial  and  other  enterprises,  in- 
cluding construction  on  a  compensatory  basis,  that  is, 
with  payment  made  in  the  form  of  products  manufactured 
at  these  enterprises,  and  on  joint  proposals  for  in- 
dustrial construction  in  third  nations  and  so  forth. 
Bilateral  movement  of  material  goods  valued  at  tens  and 
hundreds  of  millions  and  even  billions  of  rubles  is 
called  for  under  compensatory  agreements. 

The  group  of  Soviet  agencies  and  organizations  involved 
in  preparing  decisions  and  carrying  out  projects  of  in- 
dustrial cooperation  with  foreign  nations  subordinate 
their  work  to  a  main  goal — a  total  national  economic 
approach  with  maximum  economic  results  from  each  project. 
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Industrial  ministries,  the  Ministry  of  Foreign  Trade, 
Gosplan  /State  Planning  Committee/  and  the  State  Com- 
mittee for  Science  and  Technology  of  the  U.S.S.R.  Council 
of  Ministers  participate  in  the  preparation  of  these  pro- 
posals. 

The  State  Committee  for  Material  and  Technical  Supply  of 
the  U.S.S.R.  Council  of  Ministers  /Gossnab_7  provides  for 
distribution  of  the  finished  product  and  for  the  supply 
of  raw  and  processed  materials  and  of  sets  of  equipment 
for  enterprises  under  construction  or  undergoing  re- 
construction. 

Financing  is  carried  out  by  the  U.S.S.R.  Gosbank  /State 
Bank7,  Stroybank  /Bank  for  the_Financing  of  Capital  In- 
vestments/ and  Vneshtorgbank  /Foreign  Trade  Bank_7. 

Construction  projects  are  planned  and  carried  out  by 
construction  organizations  of  the  State  Committee  for 
Construction  Affairs   /Gosstroy_7  of  the  U.S.S.R.  Council 
of  Ministers  as  well  as  construction  organizations  of 
the  other  ministries  involved.   The  Ministry  of  Rail- 
ways and  Ministry  of  Maritime  Fleet  deal  with  problems 
of  freight  hauling  and  transportation  within  the  nation, 
out  of  the  nation,  and  into  the  nation  from  abroad. 

Foreign  economic,  scientific,  and  technical  ties  and 
negotiations  with  foreign  partners  are  carried  out 
primarily  by  the  U.S.S.R.  Ministry  of  Foreign  Trade 
and  the  State  Committee  for  Foreign  Economic  Relations 
of  the  U.S.S.R.  Council  of  Ministers;  the  State  Com- 
mittee for  Science  and  Technology  of  the  U.S.S.R. 
Council  of  Ministers  and  representatives  of  industrial 
ministries  also  participate. 

The  above  list  of  organizations  should  not  be  under- 
stood as  a  multi-staged  system  through  which  the 
procedure  of  making  a  decision  and  implementing  each 
cooperative  project  is  carried  out.   The  organizations 
enumerated  above  are  mainly  linked  on  a  horizontal 
line  and  deal  with  the  study  of  problems  simulta- 
neously, each  in  its  own  area. 

A  preliminary  proposal  submitted  by  a  foreign  company 
to  the  Ministry  of  Foreign  Trade  (through  an  FTO  or 
Trade  Representation) ,  the  State  Committee  for  Science 
and  Technology,  or  the  appropriate  industrial  ministry 
(through  that  ministry's  foreign  relations  administra- 
tion) is  reviewed  by  these  agencies  from  the  technical 
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and  economic  point  of  view. 

The  technical  accuracy  and  technical  level  of  the  pro- 
posal is  determined  in  consultation  with  the  State  Com- 
mittee for  Science  and  Technology  of  the  U.S.S.R. 
Council  of  Ministers. 

The  Ministry  of  Foreign  Trade,  through  its  main  administra- 
tion for  compensation  projects  or  import  of  equipment 
and  through  its  Main  Currency  Administration,  evaluates 
the  project  from  the  currency  and  financial  point  of 
view,  determines  the  possible  volume  of  currency  expend- 
itures required  by  this  proposal,  and  studies  alternate 
sources  for  covering  currency  outlays. 

After  all  of  these  aspects  are  considered  the  proposal 
on  cooperation  is  submitted  to  Gosplan. 

Gosplan  makes  a  preliminary  appraisal  of  the  project's 
national  economic  effect,  considers  the  location  of  the 
project  in  accordance  with  plans  for  territorial  dis- 
tribution of  productive  forces  in  the  U.S.S.R.,  co- 
ordinates interbranch  relations  arising  in  the  process 
of  constructing  and  operating  the  facility,  outlines 
ways  of  providing  the  project  with  essential  capital 
investments,  material  and  labor  resources,  and  plans 
the  foreign  trade  and  currency  aspects  of  procuring 
and/or  exporting  the  goods. 

Gosplan  has  a  section  for  economic  cooperation  with 
foreign  nations,  whose  sphere  of  responsibilities  in- 
cludes the  above-mentioned  review  (together  with  the 
industrial  sections  of  Gosplan  and  the  foreign  trade 
section)  of  projects  for  industrial  cooperation. 

Direct  negotiations  on  commercial  aspects  and  the 
conclusion  of  contracts  are  carried  out  by  the  cor- 
responding trade  organizations — Ail-Union  foreign 
trade  organizations.   Drawing  on  specialists  from 
industry,  these  organizations  enjoy  extensive  rights 
to  make  independent  decisions  in  selecting  the  type 
of  equipment,  suppliers,  prices  and  other  terms  of 
the  transaction. 

For  large  cooperation  projects  requiring  import  and 
export  operations,  complex  problems  of  financing 
and  special  forms  of  technical  cooperation  are  discussed 
initially  by  specially  authorized  delegations  made  up 
of  representatives  of  the  Ministry  of  Foreign  Trade, 
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industrial  ministries,  Vneshtorgbank  and  other  organiza- 
tions.  At  the  end  of  the  discussions  these  delegations 
draw  up  preliminary  reports,  letters  of  intent  or  other 
similar  documents  containing  certain  terms  of  the  forth- 
coming agreement  on  cooperation. 

Matters  of  industrial  cooperation  with  foreign  nations 
are  also  handled  by  the  State  Committee  for  Foreign 
Economic  Relations  of  the  U.S.S.R.  Council  of  Ministers 
and  foreign  trade  organizations  connected  with  it.   This 
committee's  work  is  basically  of  an  export  nature,  how- 
ever, since  the  committee  renders  technical  assistance 
and  participates  in  the  construction  of  industrial  and 
other  units  of  an  economic  nature  abroad. 

Thus,  the  organizational  structure  for  the  development 
of  industrial  cooperation  is  being  built  on  the  optimum 
combination  of  centralized  planned  management  over  the 
preparation  and  over  the  realization  of  cooperation 
projects  with  a  necessary  operational  independence  of 
economic  organizations  at  other  levels  of  economic 
activity. 

Normative  Soviet  legislative  documents  on  matters  of 
the  state  monopoly  of  foreign  trade,  as  well  as  in- 
dividual governmental  decrees  on  the  position  of 
U.S.S.R.  ministries  and  departments,  and  others,  form 
the  basis  for  the  rules  determining  the  procedure  for 
participation  by  Soviet  organizations  in  the  realiza- 
tion of  industrial  cooperation  projects. 

An  exchange  of  technology  (patents,  licenses,  know-how) 
or  the  joint  development  of  technology  usually  takes 
place  in  the  process  of  industrial  cooperation.   Soviet 
organizations  are  guided  in  this  area  by  the  inter- 
national agreement  establishing  the  world  organization 
for  intellectual  property.   The  convention  was  ratified 
by  the  Presidium  of  the  U.S.S.R.  Supreme  Soviet  on 
September  19,  19  68,  as  was  the  Paris  Convention  for 
the  Protection  of  Industrial  Property. 
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THE  SYSTEM  REGULATING  EXPORTS  AND  IMPORTS  IN  THE  USSR 

V.  G.  Smirnov 

This  subject  includes  the  questions  of  foreign  trade  plan- 
ning, the  licensing  system  of  commodity  imports  and  exports, 
the  prohibition  of  foreign  trade  operations,  customs  control, 
and  foreign  exchange  regulations.   In  the  paper  particular 
attention  will  be  given  to  the  question  concerning  the 
licensing  system  and  customs  control. 

Foreign  trade  planning  is  the  most  important  component 
feature  of  the  state  monopoly  of  foreign  trade.   In  the 
USSR,  all  economic  life  is  defined  and  directed  by  the  state 
national  economic  plan,  and  foreign  trade  planning  is  a 
component  of  national  economic  planning. 

The  foreign  trade  plan  consists,  in  particular,  of  the 
import  plan,  the  export  plan  for  commodities  and  manu- 
factures, the  foreign  exchange  plan, and  the  foreign  trade 
cargo-shipping  plan. 

The  elaboration  of  the  draft  plans  starts  in  the  FTOs. 
Then  the  drafts  are  handed  on  for  review  to  the  correspond- 
ing main  administrations  and  administrations  of  the  Ministry 
of  Foreign  Trade.   The  individual  drafts  are  coordinated 
with  other  ministries  and  departments.   Then  the  work  with 
the  drafts  is  carried  out  at  the  end  level  for  compiling 
the  draft  plans,  that  is,  the  USSR  Gosplan.   Finally,  the 
foreign  trade  plans  are  approved  by  the  USSR  Council  of 
Ministers.   Due  to  this  procedure  the  import  and  export 
plan  quotas  are  compulsory.   Because  of  changing  foreign 
market  conditions  and  other  factors,  the  government  may 
make  certain  amendments  and  adjustments  in  the  plans. 

In  Soviet  foreign  trade,  there  is  the  extensive  practice 
of  concluding  long-term  agreements  and  annual  protocols 
concerning  reciprocal  deliveries  of  goods.   These  agree- 
ments are  concluded  on  the  governmental  level  not  only 
with  the  socialist  nations  but  also  with  many  other  coun- 
tries.  These  agreements,  as  a  general  rule,  provide  for 
the  name  and  quantity  of  goods  to  be  delivered.   The 
carrying  out  of  these  agreements  is  achieved  on  the 
Soviet  side  by  the  fact  that  the  goods  envisaged  in  them 
are  reflected  in  the  export  and  import  plans.   And  the 
plans  themselves,  as  was  already  pointed  out,  are  com- 
pulsory for  USSR  ministries  and  departments. 
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The  licensing  system  for  the  import  and  export  of  goods 
(or  the  permit  system  as  it  is  usually  termed  in  the  USSR) 
was  established  in  December  1917.   Since  then,  the  forms 
of  implementing  it  have  been  repeatedly  changed;  however, 
the  essence  has  remained  unvaried.   This  essence  consists 
of  the  fact  that  the  movement  (import  and  export)  of  com- 
modities across  the  USSR  state  frontier  is  allowed  only 
with  a  permit  issued  by  the  state  body  authorized  to  do 
so.   The  Ministry  of  Foreign  Trade,  in  the  personage  of 
its  Main  Export  and  Import  Administration,  is  the  state 
body  responsible  for  granting  permits  for  the  import  and 
export  of  goods. 

The  border  customs  offices  provide  immediate  control  to 
make  certain  that  only  those  goods  for  which  import  or 
export  permits  were  issued  are  allowed  to  cross  the  USSR 
state  frontier. 

In  issuance  of  the  permits,  there  are  particular  features 
for  cargo  shipped  according  to  the  orders  of  the  FTOs, 
and  for  cargo  shipped  not  according  to  orders  of  the  FTOs. 

The  inclusion  of  the  appropriate  goods  in  the  export  or 
import  plan  is  an  obligatory  prerequisite  for  granting 
permits  to  pass  goods  being  shipped  under  orders  of  FTOs. 
In  other  words,  the  permits  are  issued  for  those  goods 
and  in  that  quantity  that  is  stated  in  the  plan.   The 
special  decisions  of  the  government  for  the  purchase  or 
sale  of  certain  commodities  have  the  same  significance 
for  issuing  permits.   In  issuance  of  permits,  there  is 
taken  into  account  the  state  of  fulfillment  of  inter- 
governmental agreements  with  individual  countries,  as 
well  as  other  commercial  and  political  factors.   In 
issuing  the  permits,  the  Ministry  of  Foreign  Trade 
exercises  its  right  to  verify  the  observance  of  legislation 
concerning  the  monopoly  of  foreign  trade  and  to  coordinate 
the  foreign  trade  actions  of  all  Soviet  organizations. 

Since  the  Ministry  of  Foreign  Trade  considers,  in  issuing 
permits,  both  questions  of  the  plan  as  well  as  commercial 
and  political  factors,  in  individual  instances  it  has  the 
right  to  refuse  to  issue  a  permit,  and  likewise  to  nullify 
or  amend  a  previously  granted  permit.  Here,  the  current  ' 
rules  do  not  establish  the  obligation  of  the  Ministry  to 
justify  its  decision. 
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The  obligation  of  obtaining  permits  has  been  entrusted  to 
the  FTOs.   However,  they  do  not  send  the  obtained  permits 
to  the  point  where  the  cargo  is  to  cross  the  frontier,  but 
merely  limit  themselves  to  indicating  the  numbers  of  the 
permits  in  the  documents  accompanying  the  freight.   This 
is  done  through  the  suppliers  or  the  dispatchers  of  the 
freight  from  the  USSR,  or,  respectively,  from  abroad. 
With  the  absence  of  data  required  for  passing  the  cargo 
or  if  doubts  have  arisen  as  to  the  possibility  of  passing 
the  cargo,  the  frontier  customs  office  questions  the  cor- 
responding FTO  (which  is  responsible  for  the  given  type 
of  cargo) ,  and  passes  the  cargo  upon  the  instructions  of 
the  FTO's  chairman  or  deputy  chairman.   In  the  absence 
of  such  instructions,  the  customs  office  holds  up  the 
cargo,  and  the  Ministry  of  Foreign  Trade  determines  its 
further  routing. 

The  stated  procedure  applies  to  the  cargo  of  any  Soviet 
organization  having  the  right  to  operate  on  a  foreign 
market,  and  not  only  the  organizations  under  the  juris- 
diction of  the  Ministry  of  Foreign  Trade. 

In  terms  of  the  cargo  being  shipped  not  according  to  orders 
of  the  FTOs,  it  is  essential  to  note  first  of  all  that  the 
import  of  such  cargo  can  be  carried  out  on  the  basis  of 
permits  granted  not  only  by  the  Ministry  of  Foreign  Trade, 
but  also  by  Soviet  Trade  Representations  abroad.   The 
organizations  or  individuals,  in  submitting  to  the  Ministry 
an  application  for  the  issuance  of  permits,  must  append 
the  corresponding  validating  documents  (from  copies  of 
governmental  agreements,  plans  for  scientific  and  technical 
cooperation,  decisions  on  participation  in  athletic  and 
cultural  measures,  and  so  forth) .   They  should  send  the 
received  permits  to  the  border  customs  offices  prior  to 
the  arrival  of  the  cargo  at  the  frontier.   In  the  absence 
of  permits,  the  cargo  is  detained  and  can  be  released  only 
upon  instructions  of  the  Ministry  of  Foreign  Trade. 

The  permit  procedure  also  extends  to  the  transit  of  goods 
belonging  to  foreign  legal  and  physical  entities  across 
Soviet  territory.   For  goods  dispatched  by  transit  across 
USSR  territory  from  countries  having  trade  treaties,  trade 
agreements  or  transit  agreements  with  the  USSR  to  nations 
that  also  have  such  treaties  or  agreements  with  the  USSR, 
permits  for  transit  are  granted  to  the  country  shipping 
the  commodity  by  the  USSR  Trade  Representation,  on  the 
basis  of  these  treaties  and  agreements,  and  in  accord 
with  the  instructions  of  the  Ministry  of  Foreign  Trade. 
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In  all  remaining  instances,  the  transit  permits  may  be 
issued  by  the  Ministry  of  Foreign  Trade  or  upon  its 
instruction  by  the  Trade  Representations,  trade  agencies, 
or  if  these  are  not  present  in  the  given  country,  by 
the  Soviet  consulates.   Commodities  that  do  not  have 
transit  permits  cannot  be  allowed  to  pass  across  Soviet 
territory. 

In  conclusion,  I  must  mention  the  decree  of  the  Soviet 
government  of  30  September  1940  in  which  the  Ministry  of 
Foreign  Trade  is  given  the  right  to  collect  fees  for 
granting  import  permits  and  transit  permits.   The  decree 
is  still  in  effect,  although  it  has  not  been  applied  in 
practice  in  recent  years. 

The  prohibiting  of  foreign  trade  operations  is  also  a 
characteristic  component  trait  of  the  regulation  of 
imports  and  exports.   It  can  be  said  that  the  licensing 
(permit)  system  for  imports  and  exports,  like  foreign 
exchange  regulation,  is  a  customary  method  employed  in 
a  majority  of  the  nations  for  state  regulation  of  foreign 
trade,  and  its  application  can  impede  the  fulfillment  of 
already  concluded  contracts.   At  the  same  time,  the  state 
has  the  right  also  to  resort  to  a  direct  prohibition  of 
the  import  or  export  of  certain  goods,  including  those 
pursuant  to  foreign  trade  transactions  that  have  already 
been  signed  but  not  performed.   Such  a  prohibition  can 
have  a  general  character,  that  is,  be  applied  to  trade 
with  all  countries. 

However,  it  can  also  be  applied  just  to  individual 
countries.   In  this  instance,  the  prohibition  is  designed 
as  a  retaliatory  measure  against  foreign  states  that 
violate  the  generally  recognized  standards  of  international 
law.   It  must  be  stressed  that  the  Soviet  government  resorts 
to  such  measures  only  in  exceptional  cases. 

The  right  of  issuing  such  a  prohibition  belongs  to  the 
USSR  government.   As  practice  shows,  it  exercises  its 
right  either  by  issuing  decrees  that  contain  certain 
instructions  for  the  Ministry  of  Foreign  Trade,  or  by 
giving  instructions  to  this  ministry  in  a  different  form. 
The  choice  of  the  form  of  exercising  the  right  of  pro- 
hibiting foreign  trade  operations  belongs  exclusively 
to  the  government. 

In  1927-1939,  four  decrees  of  the  USSR  government  were 
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approved  as  one  of  the  measures  aimed  against  the  policy 
of  trade  discrimination  against  the  USSR. 

The  first  of  them,  "On  Measures  to  Provide  for  the  Normal 
Course  of  Foreign  Trade  Operations,"  contained,  in  particular, 
the  instructions  to  the  People's  Commissariat  of  Foreign 
and  Domestic  Trade  of  the  USSR  "to  see  to  it  that  the 
external  operations  relating  to  foreign  trade  are  carried 
out. . .according  to  the  general  rule  only  in  those  nations 
with  which  the  USSR  has  normal  diplomatic  relations  and 
in  which  conditions  have  been  provided  for  the  USSR  over- 
seas trade  apparatus  that  would  guarantee  the  possibility 
of  the  unimpeded  and  normal  course  of  commercial  operations." 

The  three  other  decrees  were  aimed  chiefly  at  the  pro- 
tection of  Soviet  exports.   On  20  October  1930,  the  USSR 
People's  Commissariat  of  Foreign  and  Domestic  Trade  was 
instructed  "to  take,  with  respect  to  nations  that  establish 
for  trade  with  the  USSR  special  restrictive  conditions, 
not  extended  to  other  nations,  through  the  application  of 
special  legislative  or  administrative  measures  that  impede 
the  normal  import  of  Soviet  goods  into  these  nations,  the 
following  measures: 

1)  To  halt  completely  or  curtail  maximally  the  orders 
and  purchases  in  these  countries; 

2)  To  halt  the  use  of  shipping  tonnage  of  these  countries; 

3)  To  establish,  together  with  the  People's  Commissariat 
of  Railroads,  special  restrictive  rights  for  transit 
goods  originating  or  coming  from  these  countries; 

4)  Together  with  the  People's  Commissariat  of  Railroads, 
to  take  measures  to  prohibit  completely  or  curtail 
maximally  the  use  of  ports,  transit  ways,  and  bases 
of  these  countries  for  the  transit  or  reexport 
operations  of  the  USSR. 

In  the  Decree  of  16  January  1936,  the  USSR  government 
prohibited  all  the  FTOs  and  other  economic  organizations 
from  exporting  Soviet  goods  to  nations  where  the  currency 
and  foreign  exchange  legislation  or  administrative  re- 
gulations did  not  provide  Soviet  economic  organizations 
with  the  opportunity  of  the  free  use  of  the  receipts  for 
export  goods  for  paying  for  all  the  obligations  of  Soviet 
economic  organizations  and  trade  representations,  regard- 
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less  of  the  time  of  occurrence  of  such  obligations.   This 
prohibition  also  applied  to  goods  en  route. 

And,  finally,  by  the  Decree  of  8  September  1939,  the  Soviet 
government  gave  the  USSR  People's  Commissariat  of  Foreign 
Trade  the  right  to  curtail  or  prohibit  the  export  of  com- 
modities and  likewise  the  delivery  of  already  dispatched 
commodities  from  the  USSR  to  nations  in  which  legislation, 
administrative  regulations,  or  administrative  and  judicial 
practices,  or  the  establishment  of  foreign  exchange  restric- 
tions could  create  unfavorable  conditions  for  Soviet  foreign 
trade,  as  well  as  the  right  to  prohibit  the  overseas  dis- 
patch of  commodities  not  paid  for  by  the  purchasers  before 
shipping. 

All  four  decrees  are  in  effect  at  present. 

Customs  control  is  basically  regulated  by  the  USSR  Customs 
Code,  which  was  approved  on  5  May  19  64,  and  the  Customs 
Tariff  (for  shipping  trade) ,  as  approved  by  the  USSR 
government  on  28  July  1961. 

According  to  the  Customs  Code  control  over  customs  affairs 
on  USSR  territory  is  under  the  Ministry  of  Foreign  Trade 
through  the  Main  Customs  Administration  that  is  part  of  it. 
The  work  of  the  customs  offices  has  a  diverse  character. 
The  present  paper  will  give  just  one  of  these  aspects,  the 
work  done  with  cargo  being  shipped  under  the  orders  of  the 
FTOs. 

All  cargo  crossing  the  USSR  state  frontier  is  subject  to 
customs  control,  including  baggage  and  postal  dispatches. 
Since  they  are  moved,  as  a  rule  by  means  of  transport  (in 
railway  cars,  on  seagoing  and  river  vessels,  by  airplanes, 
motor  vehicles,  and  so  forth),  all  means  of  transport 
crossing  the  state  frontier  are  also  subject  to  customs 
inspection. 

The  Customs  Code  establishes  the  rules  determining  the 
time  during  which  the  cargo  and  means  of  transport  subject 
to  inspection  are  under  customs  control,  the  procedure  of 
customs  operations,  the  list  of  documents  to  be  submitted 
to  the  customs  institutions,  the  duties  of  persons  pre- 
senting the  freight  for  inspection,  and  so  forth. 

The  1961  Customs  Tariff  replaced  the  1930  tariff.   Its 
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distinguishing  feature  is  a  clearly  expressed  liberal 
nature     that  is,  the  low  level  of  customs  duties.   The 
amount  of  duty  set  by  the  1961  tariff  for  a  majority  of 
the  goods  imported  into  the  USSR  was  significantly  reduced, 
in  comparison  with  the  19  30  tariff.   The  average  level  of 
duty  for  all  Soviet  imports  (according  to  the  data  prior 
to  the  publishing  of  the  tariff,  for  1959  and  1960)  was 
around  2.5  percent,  that  is,  it  was  significantly  lower 
than  the  average  level  of  customs  duty  on  imports  in  the 
industrially  developed  capitalist  countries.   The  Soviet 
level  was  2-3  fold  lower  than  that  in  the  United  States, 
France,  and  West  Germany,  and  many  times  less  than  that 
in  England. 

Many  goods  imported  from  nations  that  grant  most-favored- 
nation  (MFN)  treatment  for  Soviet  goods  in  customs  duty 
are  passed  duty-free  according  to  the  1961  tariff.   Such 
goods  include  a  majority  of  the  types  of  machinery  and 
equipment,  raw  materials,  semifinished  articles  and  in- 
dustrial materials,  a  number  of  foodstuffs,  medicines, 
and  certain  durable  consumer  goods.   The  duty-free 
import  of  goods  into  the  USSR,  according  to  the  1961 
tariff,  is  approximately  6  0  percent  of  the  volume  of 
total  imports.   The  maximum  duty  rates  are  comparatively 
low. 

Thus,  the  liberal  character  of  the  1961  tariff  corresponds 
to  the  policy  of  the  Communist  Party  and  the  Soviet  govern- 
ment of  following  a  course  of  developing  international  co- 
operation in  the  trade  area,  and  at  the  same  time  it 
reflects  the  increased  might  of  the  Soviet  economy.   It 
must  also  be  stressed  that  in  the  aim  of  further  expanding 
trade  with  the  developing  countries,  the  USSR  Council  of 
Ministers  since  1  Januarv  1965  has  lifted  the  duties  on 
goods  imported  from  or  originating  in  the  developing  coun- 
tries of  Asia,  Africa,  and  Latin  America. 

The  1961  tariff  gives  the  USSR  an  opportunity  to  defend 
the  interests  of  its  foreign  trade  by  using  measures  of 
an  economic  sort.   It,  as  is  known,  provides  for  minimum 
and  maximum  duty  rates.   The  minimum  duty  rates  are  applied 
to  goods  (if  their  duty-free  importing  has  not  been  provided) 
originating  in  or  imported  from  countries  that  apply  MFN 
duty  conditions  to  Soviet  goods  being  imported  into  these 
countries.   The  maximum  duty  rates  are  applied  to  goods 
originating  or  imported  from  countries  that  do  not  apply 
such  conditions  to  Soviet  goods.   Tariffs  constructed 
according  to  such  a  principle  have  been  set  in  many  states. 
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The  amounts  of  duty  are  paid  to  the  Union  budget  by  the 
Soviet  organizations  that  import  the  goods.   In  the  event 
of  maximum  duty  on  the  goods,  the  additional  amounts  of 
duty  (in  comparison  with  the  total  duty  on  the  same  goods 
but  at  the  minimum  rates)  may  not  be  transferred  to  the 
Soviet  orderers  (clients)  or  paid  by  reducing  certain 
amounts  to  be  paid  by  the  Soviet  organizations  to  the  Union 
budget.   In  other  words,  the  import  of  goods  that  are 
dutiable  at  the  maximum  rates  is  possible  only  under  the 
conditions  that  the  foreign  seller  assumes  the  difference 
between  the  maximum  and  minimum  duty  rates.* 

The  1961  tariff  also  provides  for  ad  valorem  duty,  that 
is,  duty  figured  as  a  percent  of  the  price  of  the  goods 
c.i.f.  the  port  or  f.o.b.  the  Soviet  frontier.   Such  a 
type  of  duty  is  the  simplest,  and  is  employed  in  a  majority 
of  states.   The  duty  set  in  the  1961  tariff,  as  has  already 
been  emphasized,  is  applied  to  goods  imported  under  orders 
of  the  Soviet  FTOs. 

In  passing  one  should  note  the  following  characteristic 
feature.   Usually  the  customs  duty  is  figured  and  collected 
only  by  the  customs  offices.   However,  under  the  conditions 
of  the  Soviet  national  economy,  and  particularly  considering 
the  comparatively  small  number  of  organizations  having  the 
right  to  operate  on  a  foreign  market,  observation  of  these 
conditions  has  not  been  obligatory.   The  duties  in  the  19  61 
tariff  are  ad  valorem,  that  is,  figured  on  the  price  of  the 
goods.   For  calculating  the  duty,  it  is  essential  to  have 
bills  for  the  goods  or  other  data  on  the  price.   The  FTOs 
have  these  data.   It  is  clearly  ill-advised  to  send  the 
documents  from  Moscow  to  the  frontier  merely  so  that  the 
customs  offices  could  figure  the  duty  there.   Moreover, 
each  customs  office  would  have  to  support  a  large  staff 
for  these  purposes.   For  this  reason  it  was  decided  that 
the  figuring  of  duty  according  to  the  tariff  rates  would 
be  done  not  by  the  customs  offices,  but  rather  by  the 
FTOs,  and  this  they  do  constantly.   Here  they  not  only 
calculate  but  also  settle  accounts  with  the  orderers  of 
imported  goods,  and  transfer  the  owed  duties  to  the  income 
of  the  Union  budget.   It  is  also  essential  to  reemphasize 
that  the  duty  paid  at  the  minimum  rates  is  paid  by  the 
Soviet  organizations,  and  that  with  the  figuring  of  duty 


It  should  be  noted,  however,  that  Soviet  FTO  form 
contracts  typically  contain  a  clause  that  makes  the 
buyer  responsible  for  all  "dues,  taxes,  and  customs 
duties  levied  on  the  territory  of  the  buyer's  country." 
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at  the  maximum  rate,  the  foreign  organizations  supplying 
the  goods  are  responsible  only  for  the  difference  between 
the  maximum  and  minimum  tariff  rates.   And  from  this  it 
follows  that  the  suppliers  of  goods  from  countries  that 
have  extended  MFN  to  the  USSR  economically  do  not  even 
become  aware  of  the  duty  collected  in  the  USSR.* 

A  few  words  more  on  the  question  of  the  admission  of  goods. 
Special  requirements  have  been  set  for  admitting  certain 
types  of  goods  in  the  USSR.   Seed,  planting  stock  for 
agricultural,  ornamental,  and  forest  crops,  as  well  as 
agricultural  and  forest  products  imported  into  the  USSR 
are  subject  to  compulsory  inspection  at  the  primary  points 
of  receipt.   This  inspection  is  carried  out  by  the  State 
Inspectorate  for  the  Quarantine  of  Agricultural  Plants 
under  the  Ministry  of  Agriculture  for  the  purpose  of  pre- 
venting the  transmission  of  dangerous  quarantine  pests, 
diseases,  and  weeds  into  Soviet  territory.   A  network  of 
veterinary  inspection  points  has  been  established  on  the 
frontier  for  protecting  USSR  territory  against  the  carrying 
in  of  animal  and  poultry  diseases  from  foreign  statej.   In 
accord  with  the  USSR  Veterinary  Statute,  animals,  poultry, 
meat,  animal  raw  materials,  and  feed  that  have  passed  the 
frontier  are  allowed  to  be  further  expedited  over  USSR 
territory  only  after  veterinary  certification,  quarantining, 
and  veterinary  sanitary  processing.   In  addition  to  the 
indicated  rules,  the  rules  for  the  sanitary  protection  of 
the  frontier  should  also  be  observed,  as  well  as  the  rules 
for  admitting  all  types  of  ideological  products. 

Foreign  exchange  regulation  of  foreign  trade  turnover 
is  carried  out  on  the  basis  of  the  state  foreign  exchange 
monopoly.   This  monopoly  represents  the  following  total  of 
state-established  monetary  circulation  rules:   the  con- 
centration of  all  the  foreign  exchange  valuables  received 
from  exports  and  other  external  operations  as  well  as  a 
result  of  the  mining  of  precious  metals  under  state  control; 
the  exclusive  right  of  the  USSR  Gosbank  and  the  USSR  Vnesh- 
torgbank,  under  the  control  of  the  USSR  Ministry  of  Finance, 
to  carry  out  transactions  with  foreign  exchange  valuables; 
foreign  exchange  planning;  determination  of  the  conditions 
and  procedure  for  transferring  foreign  exchange  valuables 
abroad,  as  well  as  the  import  and  export  of  these  valuables 
and  the  national  currency. 


See  preceding  footnote. 
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The  circulation  of  foreign  exchange  on  USSR  territory, 
as  a  rule,  is  prohibited.   In  accord  with  this,  all  foreign 
exchange  received  from  export  and  other  operations  is  turned 
over  to  the  USSR  Vneshtorgbank,  while  all  foreign  exchange 
necessary  for  settling  accounts  with  foreign  partners  is 
purchased  by  Soviet  organizations  at  Vneshtorgbank. 

The  receipt  and  expenditure  of  foreign  exchange  are  deter- 
mined by  the  foreign  exchange  plans,  and  these,  as  has 
already  been  pointed  out,  are  approved  by  the  USSR  government, 

Operations  related  to  international  payments  and  crediting 
of  foreign  trade  circulation  are  carried  out  under  the 
instructions  of  the  Soviet  economic  organizations  by  the 
USSR  Vneshtorgbank.   It  also  performs  certain  other  foreign 
exchange  operations.   The  basic  functions  of  the  USSR  Gosbank 
are  the  organizing  of  international  payments  and  the  re- 
gulating of  the  USSR  foreign  exchange  resources. 

•k  -k 
* 

This,  in  general  terms,  is  the  system  for  regulating  exports 
and  imports  in  the  USSR.   This  system  has  developed  over 
many  years,  considering  the  development  of  Soviet  foreign 
trade.   If  one  assesses  it  as  a  whole,  with  the  exception 
of  the  distinguishing  features  related  to  the  monopoly  of 
foreign  trade,  structurally  and  in  terms  of  the  character 
of  measures  it  is  very  similar  to  the  analogous  systems 
employed  in  a  majority  of  states. 

It  is  important  to  stress  that  the  measures  envisaged  in 
this  system  of  regulation  are  applied  by  the  Soviet  side 
not  formally,  but  rather  proceeding  from  concrete  commercial 
and  political  conditions,  in  the  interests  of  the  further 
development  of  Soviet  foreign  trade,  and  on  a  basis  of 
equality  and  mutual  benefit.    This  conforms  to  the  trade 
policy  of  the  USSR  and  its  desire  to  cooperate  with  all 
countries  on  the  basis  of  the  principles  of  the  Final  Act 
signed  in  Helsinki  on  1  August  1975.* 


For  additional  comment  on  the  subject  of  this  pre- 
sentation, see  questions  and  answers  6,  7,  and  8  on 
pages  48  and  49. 


-  16  - 


INFORMATION  ON  THE  PROCEDURE  FOR  THE  CREATION 
AND  OPERATION  OF  THE  ZAGRANPOSTAVKA 
ALL-UNION  ASSOCIATIONS 
A.  P.  Belov 

The  Zagranpostavka  all-Union  associations  are  set  up  by 
decisions  of  the  USSR  Council  of  Ministers  for  improving 
the  organization  of  the  deliveries  of  goods  for  export 
and  for  projects  being  built  abroad  under  Soviet  technical 
assistance,  as  well  as  for  improving  the  organization  of 
technical  servicing  of  machinery,  equipment  and  instru- 
ments which  have  been  delivered  abroad. 

The  Zagranpostavka  all-Union  associations  are  set  up 
within  the  system  of  the  industrial  ministries  with  the 
rights  of  main  administrations  (or  administrations)  acting 
as  legal  entities  and  operating  on  the  basis  of  economic 
accountability . 

According  to  our  data,  there  are  over  25  such  associations. 
They  have  been  created,  in  particular,  within  the  system 
of  the  following  ministries:   automotive  industry,  tractor 
and  agricultural  machine  building,  aviation  industry, 
electrical  equipment  industry,  radio  industry,  and  others. 

The  Zagranpostavka  all-Union  associations  operate  on  the 
basis  of  regulations  concerning  them  as  approved  by  the 
ministries  within  which  they  have  been  created.   The 
functions  of  the  Zagranpostavka  all-Union  associations 
are  defined  in  these  regulations. 

The  Zagranpostavka  all-Union  associations  do  not  have 
the  right  to  conclude  foreign  trade  transactions  since 
they  do  not  share  the  right  to  operate  on  a  foreign 
market. 

The  regulations  concerning  the  Zagranpostavka  all-Union 
associations  provide,  in  particular,  for  the  following 
functions : 

1)   Providing,  in  accordance  with  concluded  contracts 
for  the  fulfillment  of  the  obligations  of  the  appropriate 
ministry  as  the  general  supplier  of  preassembled  equipment, 
as  well  as  providing  technical  aid  in  the  construction 
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and  operation  of  projects  abroad; 

2)  Participation,  upon  the  request  of  FTOs,  in  preparing 
draft  contracts  insofar  as  technical  questions  are  concerned; 

3)  Providing  the  necessary  aid  to  FTOs  in  solving 
technical  questions; 

4)  Organizing,  upon  request  of  FTOs,  visits  by  foreign 
specialists  to  enterprises  which  are  part  of  the  system 
of  the  given  ministry; 

5)  Providing  in  due  time  commodity  deliveries  for  export 
by  the  enterprises  of  the  given  ministry; 

6)  Organizing  the  training  of  Soviet  specialists  for 
work  abroad  and  training,  in  accordance  with  concluded 
contracts,  of  foreign  specialists  in  the  USSR  on  the 
questions  of  operation,  technical  maintenance,  and  re- 
pairs of  machinery,  equipment,  and  instruments  delivered 
overseas; 

7)  Other  functions.* 


*   For  additional  comment  on  the  subject  of  this  presentation, 
see  question  and  answer  2  on  page  45. 
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THE  LEGAL  STATUS  OF  SOVIET  FOREIGN 
TRADE  ORGANIZATIONS 

V,  S.  Pozdnyakov        t 

1.   I  would  like  to  begin  my  talk  by  clarifying  the 
question  of  the  role  of  the  Soviet  foreign  trade 
organizations  (FTOs)  in  the  commercial  relationships 
between  our  two  countries. 

As  you  well  know,  there  are  two  kinds  of  relationships 
that  stand  out  in  commerce: 

The  first  kind  are  the  relationships  between  States, 
between  the  USSR  and  the  USA.   The  rights  and  obliga- 
tions of  the  parties  in  these  relationships  are  de- 
fined by  inter-State  treaties  and  agreements.   These 
include  treaties  and  agreements  entered  into  by  the 
highest  organs  of  authority  of  the  two  States,  by 
their  governments,  ministries,  and  other  organs  of 
State  administration.   Relationships  between  States 
are  also  regulated  by  the  generally  recognized  norms 
of  international  law. 

The  other  kind  of  relationships  are  the  relations  be- 
tween Soviet  FTOs  and  corporations  of  the  USA.   These 
relations  emerge  out  of  contracts  concluded  between 
these  organizations  and  corporations.   It  is  precisely 
in  the  performance  of  such  contracts  that  is  accom- 
plished the  transfer  of  goods,  the  rendering  of  tech- 
nical and  other  services,  and  the  transfer  of  rights 
for  the  utilization  of  the  results  of  creative  activity 
(in  particular,  through  the  conclusion  of  licensing 
agreements) . 

There  exists  a  definite  link  between  the  relationships 
of  the  first  and  second  categories,  which,  however,  does 
not  eliminate  their  independence  of  each  other.   Their 
subjects  are  different,  their  mutual  rights  and  obligations 
differ,  and  the  question  of  financial  liability  of  the 
parties  is  resolved  in  different  ways.   An  important  pre- 
requisite for  a  rational  grasp  of  the  legal  status  of 
the  Soviet  FTO  is  provided  by  a  clear-cut  delineation 
of  the  relationships  of  the  first  and  second  categories. 
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2.  What  organizations  are  granted  the  authority  in 
the  USSR  to  transact  export  and  import  operations? 

By  force  of  the  State  monopoly  of  foreign  trade,  the 
authority  for  conducting  foreign  trade  transactions 
in  the  USSR  is  granted  as  a  rule  to  organizations 
specially  created  for  this  purpose.   The  number  of  such 
organizations  is  relatively  small.   As  a  rule,  each  of 
these  organizations  specializes  in  a  definite  range  of 
goods  and/or  services  and/or  results  of  creative  activity, 

Such  an  approach  to  resolving  the  problem  of  the  orga- 
nization of  operative  activities  in  foreign  trade 
derives  from  the  socialist  ownership  of  the  means  of 
production,  from  a  socialist  system  of  economy.   Soviet 
legislation  does  not  permit  the  conclusion  of  foreign 
trade  transactions  directly  with  the  producers  and 
consumers  of  the  relevant  goods.   The  interests  of 
foreign  contracting  parties,  as  far  as  their  commercially 
based  interests  are  concerned,  are  in  no  way  infringed 
upon  by  such  a  resolution  of  the  problem.   In  each 
foreign-trade  transaction,  two  aspects  are  differentiated: 
the  commercial  aspect  and  the  technical  one.   The  com- 
mercial aspect  of  the  transaction  is  resolved  by  the 
commercial  specialists  of  the  FTO.   And  as  far  as  the 
technical  aspects  of  the  transaction  are  concerned,  it 
is  well  known  that  Soviet  FTOs  always,  whenever  it 
is  necessary   for  their  resolution, call  on  the  experts 
of  the  plants  producing  export  products,  or  on  the 
organizations  for  whom  the  imported  products  are 
intended. 

3.  Almost  all  the  Soviet  FTOs  are  State  organizations. 
Exceptions  are  Soyuzkoopvneshtorg,  an  enterprise  of  the 
cooperative  organization  of  Tsentrosoyuz  /Central  Union 
of  Consumers1  Societies,  USSR/,  as  well  as  two  public 
organizations — the  Chamber  of  Commerce  and  Industry  of 
the  USSR  and  the  Ail-Union  Agency  for  the  Protection  of 
Authors'  Rights.   Three  organizations  set  up  on  a 
joint  stock  pattern  should  be  noted  as  belonging  in  a 
special  category;  these  are  the  USSR  Bank  for  Foreign 
Trade,  Intourist,  and  Ingosstrakh  /Main  Administration 
of  Insurance  for  Foreign  Shipments/  (their  stockholders 
may  only  be  either  State  or  cooperative  Soviet 
organizations) . 
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State  FTOs  are  an  integral  part  of  the  USSR's  system  of 
ministries  and  agencies.   The  system  of  the  Ministry 
of  Foreign  Trade   includes  nearly  50  such  organizations, 
and  the  system  of  the  GKES  /State  Committee  on  Foreign  Economic 
Relations  of  the  Council  of  Ministers/  includes  'up  to 
10  such  FTOs,  while  the  Ministry  of  the  Maritime  Fleet 
of  the  USSR  includes "Sovfrakht"  /  FTO  responsible  for 
chartering  carriage  of  foreign  cargoes  on  Soviet  ships/ 
"Sovinflot"  /FTO  that  is  the  general  agent  for  Soviet 
shipping  lines//  and  "Morpasflot"  /FTO  that  charters 
passenger  ships  for  Soviet  and  foreign  organizations/. 
The  system  of  the  GKNT  /State  Committee  for  Science  and 
Technology/  includes  the  FTO  "Vneshtekhnika" .   Systems 
of  other  State  committees  include  "Sovexportf il'ni"  /FTO 
that  exports  motion  pictures^  "Sovinfil 'm"  /FTO  that 
imports  foreign  motion  pictures/,  and  "Vneshtorgizdat" 
/State  Publishing  House  of  the  Ministry  of  Foreign 
Trade/.   The  Ministry  of  Meat  and  Dairy  Products  Indus- 
try includes  the_FTO  "Skotoimport"  /responsible  for  the 
import  of  cattle/. 

Incidentally,  I  will  touch  on  the  subject  of  the  "Zagran- 
postavki,"  which  was  broached  here.*   They  were  estab- 
lished in  the  systems  of  virtually  all  industrial 
ministries.   The  base  of  their  activities  consists  of 
assisting  efforts  to  make  deliveries  of  goods  for 
export.   However,  they  are  not  granted  the  right  to 
transact  export  and  import  operations. 

4.   Now,  let  us  pass  on  to  the  questions  of  the  legal 
status  of  the  Soviet  FTOs  as  subjects  of  civil  legisla- 
tion.  And  while  on  the  subject,  I  will  consider  only 
the  State  FTOs. 

Soviet  FTOs  are  covered  by  the  general  statutes  of 
Soviet  legislation  on  juridical  persons,  i.e.,  the  same 
provisions  that  define  the  legal  status  of  any  other 
juridical  persons  of  Soviet  law.   We  find  it  necessary 
to  underscore  this  point  at  the  very  start,  in  order 
to  make  clear  the  fallacy  of  the  view  holding  that,  for 
Soviet  organizations  created  for  the  purpose  of  imple- 
menting foreign  trade  operations,  there  supposedly 
exists  some  special  regime. 


*See  the  presentation  by  Mr.  A. P.  Belov. 
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Juridical  persons,  i.e.,  independent  subjects  within 
the  purview  of  Soviet  civil  law,  are  considered  to  be 
any  organizations  in  the  USSR  that  possess  certain 
characteristics  outlined  in  Article  II  of  the  Funda- 
mental Principles  of  Civil  Legislation  of  the  USSR 
and  Union  Republics.   To  this  category  belong  State 
enterprises  and  other  State  organizations  using  the 
system  of  "Khozraschet"  /cost-accounting7  and  having 
fixed  and  working  capital  and  independent  balances 
assigned  to  them.   Soviet  State  FTOs  fall  precisely 
into  this  group  of  juridical  persons. 

The  legal  status  of  FTOs  is  also  defined  by  civil 
codes  of  Soviet  union  republics,  particularly  by  the 
Civil  Code  of  the  RSFSR.   And  only  specific  aspects 
of  the  legal  status  of  the  FTO  are  defined  by 
special  regulations  on  the  procedure  for  signing 
foreign  trade  transactions,  on  the  rules  governing  the 
issuance  of  powers  of  attorney  for  concluding  foreign- 
trade  transactions. 

An  important  source  of  legal  regulations,  defining — 
on  the  basis  of  the  legislation  referred  to  above — the 
legal  status  of  the  FTOs,  is  their  charters. 

The  charter  is  ratified  by  a  competent  organ  of  the 
State  and  by  virtue  of  this  becomes  a  source  of  law. 

A  charter  reproduces  some  general  provisions  of  Soviet 
law  on  juridical  persons.   It  also  reflects  problems 
specific  only  for  a  given  organization.   As  a  whole, 
the  charter  consolidates  all  the  basic  aspects  of  the 
legal  status  of  the  FTO. 

Just  what  questions  are  regulated  by  the  charter?  In 
principle,  these  are  the  very  same  questions  that  are 
included  in  the  charters  of  trade  corporations  of  any 
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other  country: 

— the  sphere  of  activities  (functions)  of  the 
FTO; 

— its  authority; 

— the  basic  capital;  its  amount  is  comparatively 
small,  as  the  FTO  exercises  its  operative 
activity  through  the  use  of  credits  of 
Vneshtorgbank  /Foreign  Trade  Bank/  of  the  USSR; 

— FTO  administration:  persons  heading  the  organiza- 
tion and  persons  with  authority  to  sign  foreign- 
trade  deals; 

— certain  other  questions. 

5.   The  FTOs  are  charged  with  financial  liabilities 
quite  distinct  from  the  State  and  other  organizations. 


self-sufficient  business  organization." 

The  isolated  standing  of  the  FTOs  with  regard  to 
financial  liability  corresponds  to  the  principle 
according  to  which  the  FTO,  in  contrast  to  the  State, 
does  not  enjoy  judicial  immunity. 

Regarding  the  mutual  relationships  of  the  Soviet  FTOs 
and  the  Soviet  State,  one  comes  across  fallacious 
assertions  in  American  publications.   Thus,  it  is 
asserted  in  one  work  that  "ostensibly"  Soviet  FTOs  do 
not  differ  from  public  corporations  in  America.   But, 
continues  the  author,  "essentially,  these  organizations 
represent  by  themselves  an  integral  part  of  governmental 
administration."   And  from  this  premise,  far-reaching 
juridical  inferences  are  then  made,  linked  in  particular 
with  questions  of  liability  resulting  from  assumed 
obligations . 

One  cannot  in  any  way  agree  with  such  premises.   I 
assume  that  my  American  colleagues,  present  here,  will 
agree  with  the  proposition  that  the  question  of  whether 
a  given  organization  belongs  with  the  organs  of  State 
administration,  as  one  of  the  aspects  of  its  legal 
status,  may  be  only  resolved,  and  virtually  everywhere 
is  resolved,  on  the  basis  of  the  national  law  of  the 
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country  of  the  given  organization.   Such  law  governing 
the  Soviet  FTOs  is  the  legislation  of  the  USSR,  and  it 
gives  a  negative  reply  to  the  posed  query.   Specifi- 
cally, familiarization  with  the  charters  of  the  FTOs 
does  not  reveal  any  administrative  authorities  among  the 
functions  reserved  to  them.   Just  as  any  given  large 
Soviet  industrial  plant  or  commercial  enterprise,  FTOs 
cannot  be  regarded  as  belonging  with  the  organs  of 
State  administration.   Another  solution  of  this  ques- 
tion— confusing  the  FTO  with  the  Ministry  of  Foreign 
Trade  and  other  organs  of  State  administration,  con- 
trary to  Soviet  law  and  the  actual  condition  of  things , 
can  only  lead  to  a  wrong  understanding  of  the  legal 
status  of  the  FTOs. 

The  link  between  the  FTOs  and  the  State  consists  in  the 
FTOs1  being  subject  to  the  regime  of  the  State  monopoly 
of  foreign  trade.   They,  in  particular,  are  performing 
their  activities  on  the  basis  of  planned  assignments 
set  by  the  State.   The  planning  principle  in  the  activ- 
ities of  the  FTOs  is  an  important  basis  of  the  stability 
of  the  transactions  implemented  by  them.   It  is  pre- 
cisely the  planning  principle  that  promotes  the  efforts 
of  the  FTOs  to  provide,  in  all  cases,  a  full  performance 
of  the  contract. 

6.  The  charter  defines  the  sphere  of  activities 

of  the  organization:  export  and/or  import  of  concrete 
goods,  services,  and  so  forth.   In  accordance  with  the 
principle,  inherent  in  Soviet  law,  of  special  legal  capacity 
of  juridical  persons,  FTOs  are  not  allowed  to  overstep  the 
limits  of  the  spheres  of  activity  set  for  them.  Transactions 
executed  in  violation  of  this  principle  are  ruled  null  and  void, 

7.  FTO  contracts  must  always  carry  the  signatures  of 
two  persons.   Their  names  are  published  in  the  periodi- 
cal Vnyeshnaya  Torgovlya.* 

8.  Soviet  FTOs  invariably  fulfill  their  obligations 
under  contracts.   During  the  58  years  of  the  existence 
of  Soviet  power  there  has  not  occurred  a  single  in- 
stance of  a  bankruptcy  of  Soviet  FTOs,  nor  has  there 
occurred  a  single  instance  of  a  refusal  voluntarily  to 
abide  by  court  and  arbitration  decisions  in  disputes 
with  foreign  contracting  parties. 


*A  monthly  publication  of  the  Ministry  of  Foreign  Trade 
that  is  issued  also  in  English  under  the  name  Foreign 
Trade  and  is  available  in  the  United  States. 
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THE  FOREIGN  TRADE  ORGANIZATION  SOYUZVNESHSTROYIMPORT 

A.  N.  Ivanov  < 

First  of  all,  I  would  like  to  express  my  gratitude  to  the 
organizers  of  the  present  seminar  for  the  opportunity 
granted  me  to  speak  before  such  authoritative  and  com- 
petent representatives  of  the  U.S.  Government  and  business 
circles,  as  well  as  Soviet  state  institutions  and  organiza- 
tions. 

In  my  brief  message,  I  will  endeavor  to  answer  the  questions 
of  what  is  the  FTO  Soyuzvneshstroyimport ,  and  generally 
describe  its  functions,  rights,  and  obligations. 

Soyuzvneshstroyimport  is  the  youngest  of  many  other  FTOs 
constituting  the  system  of  the  USSR  Ministry  of  Foreign 
Trade,  and  the  time  of  its  official  founding  dates  to 
September  1974. 

Its  legal  and  financial  status  is  given  in  its  Charter, 
which  was  published  in  the  official  publication  of  the 
Ministry  of  Foreign  Trade,  Vneshnyaya  Torgovlya*',  No.  5, 
1975. 

According  to  its  Charter,  Soyuzvneshstroyimport,  like 
the  other  all-Union  FTOs,  is  an  independent  economic 
organization  and  has  the  rights  of  a  legal  entity.   The 
state,  its  bodies,  and  other  organizations  do  not  bear 
responsibility  for  the  operations  and  obligations  of 
the  organization,  and  likewise  the  organization  does 
not  bear  responsibility  for  claims  addressed  to  the  state, 
its  bodies,  or  other  organizations. 

Since  the  question  of  the  legal  status  of  the  all-Union 
FTOs  will  be  the  subject  of  a  separate  talk,  I  will  limit 
myself  in  our  instance  to  merely  mentioning  those  pro- 
visions which  distinguish  Soyuzvneshstroyimport,  in  being 
a  specialized  foreign  trade  enterprise,  from  the  other 
Soviet  FTOs. 

We  see  the  first  and  basic  task  of  our  Organization  as 
carrying  out  in  practice  new  forms  of  economic  cooperation 
between  the  USSR  and  foreign  organizations  and  firms. 


A  monthly  publication  of  the  Ministry  of  Foreign  Trade 
that  is  issued  also  in  English  under  the  name  Foreign 
Trade  and  is  available  in  the  United  States. 
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If  one  were  to  speak  more  concretely,  and  this  provision 
is  stated  in  the  Organization's  Charter,  with  the  aid  of 
foreign  organizations  and  firms,  it  must  carry  out  con- 
struction of  industrial  and  other  projects  and  enterprises 
in  the  USSR,  as  well  as  carry  out  other  export-import 
operations  related  to  this. 

Let  me  give  several  related  examples  from  the  present  work 
of  the  Organization  that  should  illustrate  the  sphere  of 
its  practical  activities  at  the  present  time  and  in  the 
near  future.   During  the  comparatively  brief  period  of 
its  existence,  the  Organization  has  taken  an  active  part 
in  the  creation  of  the  main  gas  pipeline  in  the  USSR 
between  Orenburg  and  the  western  Soviet  frontier.   In 
terms  of  its  technical  parameters,  this  gas  pipeline  is 
one  of  the  largest  and  most  modern  gas  pipelines  in  the 
world.   It  is  2,750  km  long.   The  pipeline  is  being 
built  out  of  1,420  mm.  pipe  and  is  designed  for  a  working 
pressure  of  75  atmospheres.   The  total  capacity  of  the 
compressor  stations  that  will  be  built  on  the  gas  pipeline 
will  reach  over  1.6  million  kilowatts. 

Another  very  essential  distinguishing  feature  in  the 
construction  of  this  gas  pipeline  is  the  participation 
of  the  CMEA  nations  themselves  with  their  material, 
financial,  and  human  resources. 

The  work  of  building  this  unique  transport  artery  is  in 
full  swing  and  should  be  completed  in  1978. 

With  the  completion  of  the  gas  pipeline,  the  nations 
participating  in  this  construction  will  receive  a  major 
additional  source  of  supply  of  natural  gas. 

The  economic  and  technical  advantages  of  gas  predetermine 
its  increasing  role  in  the  economy  of  nations  and  in 
forming  a  progressive  structure  for  the  fuel  and  power 
balance  of  the  CMEA  nations. 

The  building  of  the  gas  pipeline  by  the  collective 
efforts  of  the  CMEA  nations  is  another  vivid  example  of 
the  further  development  and  deepening  of  the  relationships 
of  friendship  and  cooperation  among  the  socialist  nations 
and  the  realization  of  the  comprehensive  program  for 
socialist  economic  integration. 
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If  one  were  to  speak  about  other  projects  on  which  the 
Organization  is  now  working,  one  must  mention,  such  pro- 
jects as  the  construction  of  certain  hotels  and  other 
projects  in  the  USSR  with  the  participation  of  capitalist 
firms . 

Certainly,  in  terms  of  their  characteristics,  the  hotels 
should  conform  to  the  highest  requirements  of  modern 
construction  technology  and  comfort. 

Preference  will  be  given  to  those  firms  that  provide  the 
Organization  with  the  most  favorable  commercial  and  other 
conditions.   The  Organization  has  other  projects  and  plans, 
but  it  would  obviously  be  premature  to  speak  about  them 
at  present. 

Let  me  express  the  hope  that  this  brief  statement  will 
be  of  certain  practical  interest  for  the  listeners.* 


*   For  additional  comment  on  the  subject  of  this  presentation, 
see  question  and  answer  5  on  page  47. 
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CREDIT  AND  FINANCE  IN  SOVIET  FOREIGN  TRADE* 

A.  V.  Anikin 

In  line  with  the  paper  of  V.  S.  Koshentayevskiy ,  I  would 
like  to  make  certain  additions  to  the  question  of  the 
role  of  credit  in  financing  new  forms  of  economic  co- 
operation and  of  the  Soviet  banks  participating  in  these 
operations.   The  construction  of  large  enterprises  and 
other  projects,  the  return  from  which  may  begin  only  after 
several  years,  in  no  nation  is  carried  out  without  the  use 
of  borrowed  funds  in  some  form.   Export  deliveries  of 
entire  enterprises,  complete  equipment,  or  technology 
for  capital  investment  purposes  in  world  practice  are 
usually  carried  out  with  the  use  of  special  export  credits. 
In  a  majority  of  the  capitalist  nations,  such  credits  or 
guarantees  for  them  are  provided  by  the  state  banks  or 
other  state  organizations.   In  this  sense,  the  use  of 
foreign  credits  by  the  USSR,  when  foreign  firms  are 
participating  in  the  construction  of  our  enterprises  by 
delivering  equipment  and  technology,  financing,  and  so 
forth,  is  completely  regular  and  natural.   Large  com- 
pensatory transactions  include  the  use  of  foreign  credit, 
basically  bank  credit,  as  an  inseparable  part.   The 
principle  of  compensation  for  the  deliveries  of  equipment 
and  technology  by  deliveries  of  products  from  the  given 
enterprise  means  that  in  this  manner  a  guaranteed  export 
resource  is  provided  for  retiring  the  credit.** 

In  view  of  the  enormous  scale  of  capital  investments  in 
USSR  industry  (over  120  billion  rubles  are  planned  for 
1976) ,  the  share  of  foreign  assets  in  the  financing  of 
investments  is  very  slight,  but  in  individual  projects 
these  assets  can  occupy  a  prominent  place. 


** 


This  title  has  been  inserted  by  the  editors. 

For  a  more  detailed  Soviet  definition  of  compensation 
arrangements,  see  V.  N.  Sushkov  "Trade  and  Economic  Co- 
operation with  Capitalist  Countries  in  the  Construction 
of  Large  Industrial  Projects  in  the  USSR"  in  Foreign 
Trade  No.  2,  1976,  and  A.  P.  Belov  "Agreements  on  Large- 
Scale  Compensatory  Projects  with  Firms  in  the  Capitalist 
Countries"  in  Foreign  Trade  No.  3,  1976. 
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The  scale  of  the  construction,  delivery, and  financing  for 
individual  compensatory  deals  is  so  great  that  usually 
the  participation  of  bank  consortiums  and  state  assistance 
through  state  banking  institutions  are  required.   We 
consider  the  participation  of  state  banks  in  financing 
large  compensatory  deals  desirable  and  even  necessary. 
As  is  known,  the  credits  of  the  U.S.  Export-Import  Bank 
(Eximbank)  have  begun  to  play  an  important  role  in  this 
area.   The  volume  of  equipment  purchases  under  contracts 
financed  by  Eximbank  and  the  commercial  banks  is  around  1 
billion  dollars,  including  around  500  million  dollars  of 
Eximbank  credit  and  another  approximately  500  million  dol- 
lars of  commercial  bank  credit.   We  are  hopeful  that  the 
discriminatory  restrictions  in  the  United  States  which 
presently  prevent  Eximbank  from  playing  the  role  corres- 
ponding to  its  status  in  the  development  of  Soviet- 
American  economic  relationships  will  be  eliminated.* 
According  to  certain  estimates,  the  loss  of  Soviet  con- 
tracts for  American  firms,  as  a  result  of  credit  dis- 
crimination, approximates  1.6  billion  dollars. 

The  political  character  of  the  restrictions  is  all  the 
more  apparent  as  the  experience  of  all  foreign  creditors 
shows  the  complete  reliability  and  security  of  credits 
granted  to  the  USSR.   The  very  credit  system  of  the  Soviet 
Union  is  of  definite  significance  here.   It  is  made  up  of 
three  banks:   the  USSR  State  Bank  (Gosbank) ,  the  All-Union 
Bank  for  Financing  of  Capital  Investments  (Stroybank) , 
and  the  Foreign  Trade  Bank  (Vneshtorgbank) . 

Gosbank  provides  overall  leadership  of  the  credit  system: 
it  handles  all  payments  in  the  economy,  it  provides  a 
predominant  portion  of  short-term  credit  for  the  economy, 
and  issues  money.   It  is  the  largest  bank  in  the  world,  and 
its  credit  investments  in  the  national  economy  are  over 
150  billion  rubles.   Control  over  implementation  of  the 
national  foreign  exchange  monopoly  has  been  entrusted 
to  Gosbank;  however,  since  1961  the  handling  of  foreign 
financial  operations  has  been  turned  over  directly  to 
Vneshtorgbank . 

In  particular,  Vneshtorgbank  provides  or  guarantees  all 
credit  operations  with  foreign  banks,  extends  guarantees 
for  Soviet  organizations,  and  carries  out  all  foreign 
exchange  payments  of  the  USSR  with  foreign  legal  and 
physical  entities.   The  stock  of  Vneshtorgbank  belongs 
to  the  USSR  Gosbank,  to  the  Ministry  of  Finance,  to  the 
FTOs  of  the  Ministry  of  Foreign  Trade,  to  Tsentrosoyuz ,** 


*   The  author  is  referring  to  the  Trade  Act  of  1974  and  the 

1974  Eximbank  Amendments. 
**  Central  Union  of  Consumers'  Societies. 
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and  other  bodies.   In  its  operations,  it  acts  as  a  major 
commercial  bank  with  all  functions  inherent  in  such  banks. 
The  sources  of  its  resources  are  its  capital  (around  600 
million  rubles  on  1  January  1975)-,  the  foreign  exchange 
accounts  of  foreign  banks,  and  the  ruble  accounts  of  Soviet 
FTOs,  as  well  as  funds  borrowed  from  the  international 
money  market.   In  particular,  it  handles  import  payments 
between  Soviet  FTOs  and  their  clients  in  industry,  using 
its  credits  to  cover  the  time  span  between  payment  for 
the  goods  in  foreign  exchange  and  receipt  of  rubles  from 
the  clients. 

Vneshtorgbank  is  a  major  international  bank,  and  its 
balance  sheet  is  around  17  billion  rubles;  it  has  1,500 
correspondent  banks  in  112  nations,  and,  in  particular, 
collaborates  with  60  U.S.  banks. 

Vneshtorgbank  uses  the  funds  that  it  possesses  to  pay 
for  imports,  as  well  as  for  crediting  foreign  banks  and 
Soviet  FTOs.   It  has  assets  in  rubles  and  in  foreign 
exchange. 

Vneshtorgbank  acts  as  the  recipient  of  credits  for  trade 
deals  involving  the  importation  of  equipment  and  technol- 
ogy.  These  deals  can  have  a  traditional  character  (bank 
financing  of  equipment  deliveries  on  credit) ,  as  well  as 
a  compensatory  character  within  the  framework  of  this  new 
type  of  cooperation.   Over  the  1973-1975  period,  more  than 
50  major  contracts  were  concluded  with  American  firms 
using  U.S.  bank  credits.   Of  them,  17  deals  were  con- 
cluded with  the  participation  of  the  U.S.  Export- Import 
Bank  in  the  financing.   With  the  development  and  improve- 
ment of  new  long-term  forms  of  economic  ties  such  as 
compensatory  deals  and  forms  that  may  yet  develop,  the 
role  of  banks  will  increase.   This  corresponds  to  a 
worldwide  tendency  in  banking,  that  is,  banks  are  more  and 
more  directly  involved  in  the  processes  of  organizing  and 
managing  construction  and  production. 

New  forms  of  financing  adapted  to  the  development  of  in- 
dustrial cooperation  can  be  developed.   Possibly,  on  the 
American  side,  not  only  commercial  banks  but  also  other 
credit  and  financial  institutions,  the  specialty  of  which 
is  long-term  financing,  can  directly  or  indirectly  become 
partners  of  Vneshtorgbank.   We  are  well  aware  of  the  scale 
and  efficiency  of  the  American  capital  market. 
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The  solvency  of  Vneshtorgbank  must  not  be  doubted.   But 
for  the  further  development  of  trade  and  credit  relations , 
it  is  important  that  Soviet  exports  have  free  access  to 
the  American  market  within  definite  reasonable  limits. 
In  this  sense,  the  elimination  of  discrimination  in  the 
trade  area  and  the  granting  of  most-favored-nation  status 
to  the  USSR  are  of  important  significance.   An  agreement 
concerning  compensation  for  the  contribution  of  the 
American  side  by  products  from  enterprises  being  built 
with  the  participation  of  American  firms  could  founder 
on  this  difficulty. 

In  conclusion,  I  would  like  to  point  out  that  a  very  new 
phenomenon  in  the  credit  sphere  is  the  creation  of  a 
major  institution,  the  International  Investment  Bank  of 
the  CMEA  nations,  and  its  entry  into  world  money  markets. 
It  is  already  playing  a  role  in  financing  equipment  im- 
ports from  Western  nations  for  enterprises  being  built 
in  the  CMEA  nations.   This  role  can  grow  even  more. 
American  banks  should  hurry  to  establish  business  ties 
with  the  International  Investment  Bank.   As  far  as  I 
know,  it  is  already  very  well  known  in  Western  Europe, 
and  business  is  done  with  it.* 


For  additional  comment  on  the  subject  of  this  presentation, 
see  questions  and  answers  1  and  3  on  pages  45  and  46. 
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LIABILITY  OF  THE  SELLER  UNDER  SOVIET  LEGISLATION 
FOR  THE  QUALITY  OF  GOODS  TO  BE  DELIVERED 

M.  G.  Rozenberg 

1.  In  accord  with  Soviet  law  (Article  126  of  the 
Fundamental  Principles  of  Civil  Legislation  of  the 
USSR  and  Union  Republics) ,  the  rights  and  obligations 
of  the  parties  to  a  foreign  trade  transaction  are 
determined  by  the  laws  of  the  place  of  contracting, 
unless  otherwise  agreed  by  the  parties. 

From  this  provision  of  the  law,  it  follows  that,  if  a 
dispute  is  settled  in  the  USSR,  Soviet  legislation 
regulating  the  relationships  of  seller  and  buyer  on 
the  question  of  the  quality  of  the  goods  sold  is  to 
be  applied: 

a)  When  the  parties  to  the  contract  have  so  agreed; 

b)  In  the  absence  of  an  agreement  of  the  parties  on 
the  law  to  be  applied,  when  the  USSR  is  the  place  of 
contracting. 

If  the  contract  provides  for  application  of  foreign 
law,  the  Soviet  court  or  arbitration  tribunal  resolves 
the  dispute  by  considering  the  provisions  of  foreign 
legislation,  and  not  Soviet  legislation.   The  Soviet 
court  or  arbitration  tribunal  acts  in  the  same  manner 
when  the  contract  does  not  stipulate  the  law  to  be 
applied,  and  the  territory  of  a  foreign  state  is  the 
place  where  the  contract  was  concluded. 

In  resolving  disputes  before  a  court  or  arbitration 
tribunal  abroad,  Soviet  civil  legislation  on  the  questions 
of  the  quality  of  goods  sold  is  to  be  applied  when  this 
legislation  is  recognized  by  the  corresponding  court 
or  arbitration  tribunal  as  the  law  of  the  contract. 

2.  In  applying  Soviet  legislation  on  the  questions  of 
liability  for  the  quality  of  goods  sold,  it  is  essential 
to  bear  in  mind  the  following  general  provisions. 
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In  the  first  place,  these  questions  have  been  regu- 
lated both  by  All- Union  civil  legislation  (Funda- 
mental Principles  of  Civil  Legislation  of  the  USSR 
and  Union  Republics) ,  as  well  as  by  the  legislation 
of  the  Union  republics  (the  republic  civil  codes) . 

Secondly,  only  the  general  provisions  of  civil  legis- 
lation are  applied  to  the  relations  of  foreign  trade 
transactions,  that  is,  those  standards  which  are  de- 
signed for  regulating  relations  between  any  subjects 
of  the  law  without  exception  or  to  all  relationships 
except  relations  between  Soviet  socialist  organiza- 
tions.  The  provisions  of  Soviet  legislation  designed 
to  regulate  solely  the  relations  between  Soviet 
Socialist  organizations  are  never  applied  to  foreign 
trade  relations  with  the  force  of  law. 

Thirdly,  according  to  Soviet  legislation  (Article  33 
of  the  Fundamental  Principles  of  Civil  Legislation) , 
in  determining  proper  performance,  trade  customs  are 
taken  into  account  as  a  criterion.   Article  33  pro- 
vides that  obligations  should  be  carried  out  properly 
in  accord  with  the  prescriptions  of  the  law  or  con- 
tract, and  in  the  absence  of  such  instructions,  in 
accord  with  customary  requirements. 

The  application  of  trade  customs  in  settling  disputes 
is  directly  provided  for  by  the  Procedural  Rules  of 
the  Foreign  Trade  Arbitration  Commission  attached  to 
the  USSR  Chamber  of  Commerce  and  Industry,  as  approved 
on  25  June  1975  (these  Rules  have  been  published  in 
the  journal  VNESHNYAYA  TORGOVLYA,*  No.  11,  1975). 
Paragraph  12  of  these  Rules  establishes  that  the 
Foreign  Trade  Arbitration  Commission  settles  disputes 
on  the  basis  of  the  applicable  provisions  of  substan- 
tive law,  being  guided  by  the  contractual  conditions 
and  considering  trade  customs. 

3.   Soviet  law  (Article  41  of  the  Fundamental  Princi- 
ples of  Civil  Legislation)  on  the  question  of  the 
requirements  for  the  quality  of  sold  goods  gives  basic 
significance  to  the  agreement  of  the  parties.   As 
this  article  states,  "the  quality  of  the  sold  goods 
should  conform  to  the  conditions  of  the  contract."  As 
proceeds  from  the  law  and  in  accord  with  existing 


*A  monthly  publication  of  the  Ministry  of  Foreign  Trade 
that  is  issued  also  in  English  under  the  name  Foreign 
Trade  and  is  available  in  the  United  States. 
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contractual  practices,  the  parties  in  the  con- 
tract may  stipulate  the  requirements  for  the  quality 
of  the  goods  in  any  manner  that  they  consider  advis- 
able.  In  particular,  among  such  ways  are: 

a)  The  inclusion  in  the  contract  of  a  description  of 
the  goods  and/or  their  definite  quality  characteristics; 

b)  Reference  in  the  contract  to  a  certain  standard 
and/or  technical  conditions,  and/or  seller's  catalog 
containing  the  technical  characteristics  of  the  goods; 

c)  Reference  to  an  agreed-upon  sample. 

4.  In  the  absence  of  instructions  in  the  contract, 
according  to  Article  41  of  the  Fundamental  Principles 
of  Civil  Legislation,  the  quality  of  goods  sold  should 
correspond  to  customary  requirements.   The  question 

of  the  degree  to  which  these  demands  have  been  met  (in 
the  instance  of  differences  of  opinion  between  the 
parties)  in  practice  is  settled  on  the  basis  of  the 
particular  features  of  the  relationships  as  concretely 
developed  considering,  in  particular,  the  suitability 
of  the  goods  for  the  usual  or  contractually  stipulated 
purpose  . 

The  suitability  of  the  goods  for  special  needs,  because 
of  existing  practices,  should,  as  a  rule,  be  directly 
stipulated  in  the  contract. 

5.  Under  the  same  Article  41  of  the  Fundamental  Princi- 
ples of  Civil  Legislation,  the  seller  bears  liability 

to  the  purchaser  for  shortcomings  in  the  goods  sold  only 
if  these  shortcomings  were  not  stipulated  by  the  seller. 
Thus,  the  law  permits,  when  the  parties  declare  their 
willingness  for  this,  the  sale  of  goods  with  shortcomings, 
but  under  the  condition  that  such  shortcomings  in  the 
goods  were  stipulated  by  the  seller. 

Since,  under  Soviet  law,  transactions  carried  out  by 
Soviet  FTOs,  regardless  of  the  place  of  their  conclusion, 
should  be  executed  in  writing  and  signed  in  the  estab- 
lished procedure,  such  stipulations,  if  they  are  not 
drawn  up  in  the  proper  manner,  will  be  recognized  as 
invalid  on  the  basis  of  the  Decree  of  the  Central 
Executive  Committee  and  the  USSR  Soviet  of  People's 
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Commissars  of  26  December  1935,  Article  125  of  the 
Fundamental  Principles  of  Civil  Legislation, 
Article  4  5  of  the  RSFSR  Civil  Code,  and  the  corres- 
ponding articles  of  the  civil  codes  of  the  other 
Union  republics. 

6.   The  purchaser  who  has  been  sold  goods  of  impro- 
per quality  (aside  from  instances  when  the  short- 
comings were  stipulated  by  the  seller) ,  on  the  basis 
of  Article  41  of  the  Fundamental  Principles  of  Civil 
Legislation,  has  the  right  to  demand  from  the  seller: 

1)  Either  the  replacement  of  the  goods  defined  in  the 
contract  by  generic  features  with  goods  of  suitable 
quality; 

2)  A  suitable  reduction  in  the  purchase  price; 

3)  Gratis  elimination  of  the  shortcomings  of  the  goods 
by  the  seller,  or  reimbursement  of  the  purchaser's 
expenditures  for  rectifying  them; 

4)  Rescission  of  the  contract  with  compensation  to  the 
purchaser  for  losses . 

According  to  the  literal  sense  of  Article  41  of  the 
Fundamental  Principles  of  Civil  Legislation,  the  pur- 
chaser is  free  to  choose  any  of  the  four  possible  de- 
mands given  above.   In  particular,  he  has  the  right 
to  demand  rescission  of  the  contract  even  when  it  is 
possible  to  accept  the  goods  without  any  loss  for  him 
because  of  an  elimination  of  the  defects  or  because  of 
a  reduction  in  the  price.   In  Soviet  juridical  litera- 
ture, the  opinion  has  been  expressed  that  this  provi- 
sion must  be  applied  together  with  the  provisions  of 
the  law  that  oblige  the  party  to  a  contract  to  consider 
the  legitimate  interests  of  the  partner  to  the  contract. 

In  the  practice  of  foreign  trade  transactions,  in  deter- 
ming  the  demands  that  the  purchaser  has  the  right  to 
present  to  the  seller  in  the  event  of  a  sale  of  goods  of 
improper  quality,  the  provisions  of  the  contract  on  this 
question  are  considered  above  all. 
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7.  Since  the  above-stated  legally  established  demands 
of  the  purchaser,  with  the  exception  of  the  demand 
for  compensation  for  the  losses  caused  him,  are  aimed 
at  obtaining  proper  execution  of  a  contract  in  accord 
with  its  quality  conditions,  they  are  to  be  satisfied, 
regardless  of  the  fault  of  the  seller,  that  is, 
whether  the  seller  knew  or  should  have  known  of  the 
shortcomings  of  the  goods  sold. 

But  the  requirement  for  compensation  for  losses  is  sub- 
ject to  the  general  rules  of  Soviet  legislation  con- 
cerning liability  for  the  nonfulfillment  or  improper 
fulfillment  of  an  obligation  (Article  37  of  the  Funda- 
mental Principles  of  Civil  Legislation) .   Under  these 
rules,  a  person  who  has  not  fulfilled  an  obligation  or 
who  has  fulfilled  it  in  an  improper  manner  bears 
material  liability  only  in  the  presence  of  fault  (pre- 
meditation or  carelessness) ,  with  the  exception  of 
instances  provided  by  the  law  or  contract.   The  absence 
of  fault  is  proven  by  the  person  who  violated  the 
obligation. 

8.  Under  Article  35  of  the  Fundamental  Principles  of 
Civil  Legislation,  the  execution  of  an  obligation, 
including  one  for  quality,  may  be  guaranteed  by  a 
penalty,  in  accord  with  the  contractual  conditions. 
The  law  (Article  36  of  the  Fundamental  Principles  of 
Civil  Legislation)  permits  the  indication  of  any  of 
the  following  versions  of  a  balance  of  penalty  and 
losses  in  a  contract,  at  the  discretion  of  the  parties: 

1)  When  the  collection  of  only  a  penalty  is  permitted, 
but  not  losses; 

2)  When  losses  may  be  collected  in  the  full  amount  of 
the  penalty; 

3)  When  at  the  discretion  of  the  creditor  either  a  penalty 
or  losses  may  be  collected; 

4)  When  losses  are  collected  in  an  amount  not  covered 
by  the  penalty. 

If  the  contract  provides  for  a  penalty  but  has  not 
stipulated  its  relationship  to  losses,  then  losses 
are  to  be  collected  in  the  amount  not  covered  by  the 
penalty . 
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9.  By  losses,  according  to  Soviet  law  (Article  36 
of  the  Fundamental  Principles  of  Civil  Legislation) , 
one  understands  both  a  positive  loss  (expenditures 
made  by  the  creditor,  loss  or  damage  to  his  property) , 
as  well  as   lost  profit    (income  not  received  by 
the  creditor  that  he  would  have  received  had  the 
obligation  been  carried  out  by  the  debtor) . 

10.  From  the  law  (Article  36  of  the  Fundamental 
Principles  of  Civil  Legislation)  it  follows  that,  pur- 
suant to  agreement  of  the  parties  to  a  foreign  trade 
transaction,  their  liability  may  be  limited  for  the 
nonperformance  or  improper  performance  of  an  obligation. 

11.  As  for  the  question  of  the  period  during  which  the 
purchaser  may  make  a  claim  against  a  seller  for  short- 
comings in  the  goods  sold,  the  Fundamental  Principles 
of  Civil  Legislation  (Article  42)  contain  a  reference 
to  the  legislation  of  the  Union  republics. 

In  accord  with  Article  247  of  the  RSFSR  Civil  Code,  the 
purchaser  has  the  right  to  make  a  claim  against  a 
seller  for  shortcomings  in  goods  directly  upon  their 
detection,  but  not  later  than  6  months  from  the  day  of 
receiving  the  goods . 

In  applying  this  provision  of  the  law  in  practice,  the 
will  of  the  parties  as  expressed  in  the  contract  is 
taken  into  account.   In  the  literature  the  opinion  has 
been  voiced  that  in  accord  with  the  law,  the  parties 
to  a  contract  may  stipulate  a  shorter  period  of  time  for 
bringing  claims  than  6  months,  but  not  a  longer  one. 

At  the  same  time,  the  law  does  not  prevent,  and  in  con- 
tractual practice  are  frequently  encountered,  instances 
of  including  conditions  for  a  quality  guarantee  for  a 
period  longer  than  6  months.   Although  Soviet  civil 
legislation  does  not  contain  any  general  provisions  dir- 
ectly requlating  relations  on  quality  guarantees  sti- 
pulated in  foreign  trade  contracts,  in  the  literature 
and  in  practice  the  very  concept  of  such  a  guarantee 
has  developed.   Such  a  guarantee  is  envisaged  as  a 
pledge  by  the  seller  that  the  goods  sold  by  him 
possess  certain  properties  conforming  to  the  contrac- 
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tual  requirements  and  that  these  properties  will  sur- 
vive for  a  certain  period  of  time  (the  guarantee 
period)  if  the  purchaser  observes  the  established 
operating  and  storage  rules.   The  conditions  of  such  a 
guarantee  and  the  procedure  for  implementing  it  are 
accepted  in  the  form  they  were  defined  in  the  contract. 

12.  In  determining  the  liability  of  a  seller  for  the 
improper  quality  of  goods,  Soviet  legislation  does  not 
make  a  distinction  between  obvious  and  concealed  de- 
fects . 

13.  A  suit  on  defects  in  goods  sold  may  be  brought  be- 
fore a  court  or  arbitration  tribunal  during  the  period 
established  by  the  legislation  of  the  Union  republics 
(Article  42  of  the  Fundamental  Principles  of  Civil 

Legislation) .   Under  Article  249  of  the  RSFSR  Civil 
Code,  such  a  suit  may  be  brought  not  later  than  6 
months  from  the  day  the  purchaser  has  presented  a  claim 
to  the  seller.   If  a  claim  has  not  been  presented  or 
if  it  is  impossible  to  establish  the  time  of  its  pre- 
sentation, the  period  of  limitation  of  actions  is 
calculated  from  the  day  of  expiration  of  the  period  for 
presenting  a  claim. 

In  practice,  in  these  instances  the  time  stipulated  in 
the  contract  for  presenting  a  claim  has  come  to  be  used, 

14.  Under  Article  16  of  the  Fundamental  Principles  of 
Civil  Legislation,  the  period  of  limitation  of  actions 
is  enforced  by  the  court,  arbitration  tribunal,  or  pri- 
vate arbitrators  regardless  of  the  application  of  the 
parties.   However,  if  the  validity  of  the  reasons  for 
exceeding  the  period  of  limitation  of  actions  is  recog- 
nized, enforcement  of  a  violated  right  is  granted. 

15.  Soviet  law  (Article  129  of  the  Fundamental  Princi- 
ples of  Civil  Legislation)  proceeds  from  the  view  that 
priority  should  be  given  to  the  rules  of  international 
treaties  or  agreements  in  which  the  USSR  participates 
over  the  provisions  of  Soviet  Civil  legislation,  if 
these  rules  differ  from  the  provisions  of  domestic 
legislation.   Correspondingly,  if  the  Convention  on 
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the  Limitation  of  Actions  in  the  International  Sale 
of  Goods  worked  out  in  1974  with  the  participation 
of  the  USSR  and  the  United  States  were  to  come  .into 
effect,  then  under  the  condition  of  its  ratification 
by  the  USSR  and  the  United  States,  the  provisions  of 
this  convention,  and  not  the  above-stated  provision 
of  Soviet  civil  legislation,  would  be  applied  on  the 
questions  of  the  limitation  of  actions  in  relations 
between  Soviet  FTOs  and  U.S.  firms.* 


For  additional  comment  on  the  subject  of  this  presentation, 
see  question   and  answer  4  on  page  47. 
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PROBLEM  QUESTIONS  IN  SOVIET-AMERICAN  FOREIGN 
TRADE  CONTRACTS 

I .  S .  Papovyan 

1.   For  the  present  state  of  Soviet-American  commercial 
and  economic  relations,  the  concluding  of  various  types 
of  foreign  trade  transactions  is  characteristic.   In 
particular,  the  drawing  up  of  contracts  for  the  purchase 
of  licenses  (both  American  and  Soviet)  has  had  significant 
development.   There  also  is  the  purchase  of  technical 
design  specifications  ("engineering").   As  an  example, 
one  might  point  to  the  elaboration  of  the  technical 
design  specifications  by  the  Swindell-Dressier  firm  for 
the  foundry  of  KamAZ  (Kama  Truck  Plant) .   Commission  and 
agent  relations  also  arise  between  a  number  of  Soviet 
and  American  organizations,  and  so  forth. 

However,  a  contract  of  sale  occupies  the  basic  place  in 
the  system  of  contracts  existing  between  Soviet  and 
American  partners.   Here  often,  in  a  contract,  the 
parties  provide  obligations  for  the  elaboration  of  tech- 
nical design  specifications,  for  delivery,  installation, 
for  the  transfer  of  rights,  and  so  forth;  that  is,  it  is 
a  question  of  "multilayered"  obligations  for  the  parties. 

Within  the  framework  of  the  contracts  of  sale,  there  are 
specific  contractual  conditions  related  to  the  object 
of  delivery  (machinery  and  equipment,  or  raw  materials) , 
the  total  amount  of  the  transaction,  the  period  of 
effectiveness  of  the  contracts,  the  presence  of  counter- 
obligations  of  the  partners,  and  a  number  of  other  circum- 
stances.  It  would  actually  be  difficult  to  compare  the 
contract  between  the  Pepsicola  firm  and  the  FTO  Soyuz- 
plodo import  with  a  term  of  several  years,  and  a  contract 
for  the  delivery  of  individual  batches  of  the  FTO  Eksportles 
or  the  FTO  Razno import. 

A  certain  modification  in  the  legal  form  of  the  tradi- 
tional contract  of  sale  corresponds  to  the  introduction 
into  Soviet-American  commercial  and  economic  cooperation 
of  joint  work  to  implement  large-scale  projects  on  a 
compensation  basis. 

Nevertheless,  it  is  possible  to  speak  of  certain  common 
problem  questions  regarding  contracts  concluded  between 
the  Soviet  FTOs  and  American  firms. 
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2.   If  the  basic  delivery  conditions  selected  by  the 
parties  to  the  contract  are  examined,  it  must  be  pointed 
out  that  probably  the  most  frequently  used, are  the  bases 
"f.a.s.,"  "f.o.b.,"  and  "c.i.f."   Since  the  "f.a.s." 
condition  is  the  product  of  American  trade  practices, 
and  is  not  employed  in  shipments  from  Soviet  ports,  this 
basis  is  encountered  only  in  delivery  contracts  from  the 
United  States.   As  is  known, with  an  "f.a.s."  basis,  the 
seller  is  obliged  to  provide  the  obtaining  of  a  clean 
dock  or  ship  receipt  (this  was  provided,  in  particular, 
by  the  revised  American  Foreign  Trade  Terms  in  the  word- 
ing of  30  July  1941).   In  accord  with  this,  the  seller, 
as  one  of  the  payment  documents,  appends  a  clean  dock  or 
ship  receipt  to  the  bill. 

However,  it  is  possible  that  the  parties  may  agree  that 
in  instances  when  the  seller  provides  assistance  to  the 
purchaser  in  shipping  a  commodity  out  of  a  port,  a  clean 
bill  of  lading  is  appended  to  the  account. 

As  for  cargo  deliveries  from  the  United  States  under 
"f.o.b."  conditions,  it  must  be  pointed  out  that  in 
many  instances  this  formula  appears  as  "f.o.b.  vessel." 
This  condition,  with  the  agreement  of  the  parties  in 
many  instances,  includes  the  obligation  of  the  seller 
to  place  the  cargo  in  the  hold.   It  seems  to  us  that 
such  a  distribution  of  the  duties  for  the  parties  does 
not  contradict  the  practice  accepted  in  the  United 
States  of  deliveries  under  these  conditions,  in  particu- 
lar as  this  was  formulated  in  the  revised  Foreign  Trade 
Terms. 

In  a  whole  series  of  instances,  the  parties  in  the  con- 
tract itself  detail  the  duties  of  the  parties  with  one 
or  another  basis;  that  is,  to  avoid  disagreements  in 
their  interpretation,  they  spell  out  the  content  of  the 
basis,  in  enumerating  which  expenditures  are  assumed  by 
both  sides,  as  well  as  determining  the  moment  for  the 
transfer  of  the  right  of  ownership  and  the  moment  of 
the  transfer  of  risk  from  the  seller  to  the  purchaser. 

It  can  also  be  pointed  out  that  with  a  delivery  under 
"c.i.f."  conditions,  in  many  instances  the  amount  of 
risk  is  stipulated  against  which  the  seller  should 
insure  the  goods  in  favor  of  the  purchaser.   In  insuring, 
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for  example,  goods  being  delivered  under  "c.i.f."  con- 
ditions from  the  USSR,  a  reference  is  made  to  the 
corresponding  provisions  of  the  Transport  Insurance 
Rules  of  the  USSR  Ingosstrakh*  (with  all-risk  liability 
either  with  liability  for  a  partial  loss  or  without 
liability  for  damage,  with  the  exception  of  a  wreck)  . 
As  a  rule,  it  is  stipulated  that,  upon  the  request  of 

the  purchaser,  the  seller  at  the  purchaser's  expense 
insures  against  additional  risk,  for  example,  against 
war  and  mine  risks. 

As  a  whole,  the  practice  of  concluding  contracts  between 
Soviet  and  American  partners  makes  it  possible  to  state 
that  at  present  the  choice  of  the  delivery  basis  does 
not  present  insoluble  problems  for  the  partners. 

3.   With  consideration  of  an  understanding  of  the  mutual 

interests  of  the  parties,  the  question  of  the  right  to 

claim  a  penalty  is  settled  in  contracts.   As  a  rule,  most 

frequently  the  question  arises  of  the  right  of  the 

purchaser  to  claim  a  penalty  in  the  event  of  a  delay  in 

the  delivery  of  the  goods.   According  to  Soviet  law,  the 

purchaser  may  demand  payment  of  a  penalty  in  the  event 

that  such  is  stipulated  in  a  contract  (Article  186  of 

the  RSFSR  Civil  Code) .   In  practice,  inclusion  in  the 

contract  of  a  clause  on  the  right  of  the  purchaser  to 

demand  a  penalty  and  the  amount  of  the  penalty  depend 

upon  the  importance  of  the  goods  to  be  delivered  (for  example, 

a  complete  line)  for  the  needs  of  the  purchaser  (instances 

are  considered  when  it  is  a  question  of  putting  a  project 

into  operation,  if  goods  are  needed  for  the  start  of  the 

agricultural  season,  and  so  forth) ,  the  delivery 

practices  that  have  developed  between  the  parties,  and 

the  other  particular  features  of  the  transaction.   In 

many  instances,  an  increasing  scale  of  fine  is  selected, 

limited,  however,  by  a  maximum  amount  for  the  penalty. 

At  the  same  time,  the  parties  often  stipulate  that  if 

a  delay  exceeds  a  certain  period  of  time,  the  purchaser 

has  the  right  to  refuse  a  contract  completely  or 

partially.   The  contracts  often  contain  the  stipulation 

that  the  amount  of  penalty  established  by  the  parties 

may  not  be  altered  by  arbitration. 

In  practice,  the  question  has  at  times  arisen  whether  the 
purchaser  has  the  right  to  demand  payment  of  a  penalty 
for  a  complete  or  for  a  partial  week  of  delay,  if  the 
amount  of  the  penalty  has  been  "linked"  to  a  week.   In 
order  to  avoid  such  disputes,  it  is  recommended  that  the 
parties  clarify  the  given  question  in  the  contract. 


The  Soviet  FTO  responsible  for  insuring  shipments. 
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It  seems  sound  that  in  many  instances,  for  the  delivery 
of  technical  specifications,  the  parties  include  in 
the  contract  conditions  concerning  the  right  of  the 
purchaser  to  a  penalty  for  a  delay  in  the  delivery  of 
the  technical  specifications. 

The  question  of  the  right  of  the  parties  to  seek  recovery 
of  losses,  both  for  a  delay  in  delivery  and  for  other 
reasons,  is  settled  individually  (with  respect  to  the 
types  of  losses,  and  so  forth).   In  the  absence  of  a  pre- 
cise stipulation  in  the  contract  of  the  right  of  the 
parties  with  respect  to  demands  regarding  losses,  this 
question  should  be  settled  according  to  the  applicable 
law.   In  this  instance  Soviet  legislation  permits 
recovery  of  losses  in  the  amount  not  covered  by  a 
penalty  (Article  189  of  the  RSFSR  Civil  Code) . 

4.   As  a  rule  (this  applies  primarily  to  the  deliveries 
of  machinery  and  equipment) ,  the  parties  stipulate  in 
the  contract  a  quarantee  by  the  supplier  of  the  quality 
of  the  goods  being  delivered.   The  essence  of  this 
guarantee  is  that  defects  detected  within  the  limits 
of  the  guarantee  time  set  in  the  contract  are  eliminated 
in  all  instances  at  the  expense  of  the  supplier,  and,  as 
a  rule,  through  his  own  resources,  with  the  exception  of 
minor  defects.   In  the  delivery  of  complete  equipment, 
and,  in  particular,  automatic  lines,  the  supplier 
guarantees  that  the  technology  being  developed  by  him 
corresponds  to  the  highest  achievements  of  world  science 
and  technology. 

In  those  instances  when  a  product  is  being  delivered, 
the  technology  for  which  and  the  assemblies  used  in 
which  are  patentable,  the  parties  in  many  instances 
include  in  the  contract  a  seller's  guarantee  that  the 
patent  to  the  production  and  design  proposals  is  clear, 
in  order  to  protect  the  purchaser  in  the  event  that  a 
claim  is  made  by  third  parties. 

In  resolving  the  question  of  whether  the  contracts  should 
stipulate  precisely  such  seller's  guarantees  for  the  par- 
ticular goods,  the  parties  act  taking  into  consideration 
international  practice. 
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Of  particular  significance  for  the  purchaser  of  com- 
plete equipment  is  the  guarantee  for  putting  it  into 
operation.   In  this  regard,  in  many  instances,  the  con- 
tract includes  a  clause  for  paying  a  certain  portion  of 
the  cost  of  the  equipment  (as  a  rule,  up  to  10  percent) 
following  the  end  of  the  guarantee  period  and  provided 
that  the  equipment  has  achieved  the  performance  levels 
stipulated  in  the  contract. 

5.  According  to  the  general  rule,  the  contracts  include 
an  article  that  provides  for  the  release  of  the  parties 
from  liability  for  complete  or  partial  nonfulfillment  of 
obligations  in  the  event  of  so-called  force  majeure 
circumstances.   Force  majeure  clauses  in  contracts  be- 
tween Soviet  and  American  partners  can  conditionally  be 
divided  into  three  groups . 

The  first  includes  the  clauses  in  which  the  force  majeure 
circumstances  are  stated  exhaustively.   The  second 
includes  the  clauses  in  which  the  force  majeure  circum- 
stances, although  not  completely  spelled  out,  are  still 
defined  by  a  general  concept  (for  example,  "natural 
phenomena,"  or  "such  a  character  as...,"  and  so  forth). 
Finally,  there  are  clauses  where  all  circumstances  out- 
side the  control  of  the  parties  are  considered  as  force 
majeure. 

As  to  the  clauses  of  which  of  the  three  listed  groups  one 
should  resort  to,  this  question  is  settled  by  the 
parties  taking  into  consideration  the  concrete  specific 
features  of  the  transaction  and  the  practices  that  have 
developed  between  its  participants  in  formulating  the 
contractual  conditions.   In  a  number  of  instances,  a 
separate  clause  is  devoted  to  the  impossibility  of  ful- 
filling the  transaction  due  to  the  prohibition  of  imports 
or  exports  by  the  competent  authorities  of  the  states. 

6.  As  to  the  procedure  for  resolving  possible  disputes 
between  the  partners,  it  should  be  pointed  out  that  in 
virtually  all  transactions  an  arbitration  tribunal  is 
named  as  the  body  competent  to  consider  these  disputes, 
to  the  exclusion  of  the  jurisdiction  of  state  and  commer- 
cial courts.   In  this  sense,  the  practice  of  our  trans- 
actions conforms  to  the  appropriate  provisions  of  the 
Final  Act  of  the  Helsinki  Meeting  on  Cooperation  and 
Security  in  Europe,  which  was  also  signed  by  the  United 
States . 
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In  this  area  there  are  both  examples  of  stipulating  in 
the  contracts  that  resort  will  be  made  to  permanent, 
that  is,  institutional  arbitration  (for  example,  the 
Foreign  Trade  Arbitration  Commission  attached  to"  the 
USSR  Chamber  of  Commerce  and  Industry  or  the  commercial 
arbitration  facilities  of  the  American  Arbitration 
Association) ,  as  well  as  the  resolution  of  possible  dis- 
putes by  ad  hoc  arbitration  (usually,  Stockholm  is 
selected  as  the  place  of  arbitration) . 

7.   In  selecting  the  law  to  be  applied,  the  parties 
frequently  rely  on  the  legislation  of  a  third  party. 

However,  in  many  instances,  the  parties  omit  this  ques- 
tion in  the  contracts,  and  then  the  proper  arbitration 
tribunal  determines  what  law  should  be  applied  to  the 
given  contract.* 


For  additional  comment  on  the  subject  of  this  presentation, 
see  question  and  answer  4  on  page  47. 
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AMERICAN  QUESTIONS  AND  SOVIET  ANSWERS 

The  following  is  a  summary  of  questions  asked 
during  the  Seminar  by  the  U.S.  Delegation  and 
of  the  Soviet  answers  thereto. 

l.Q.   The  term  "joint  projects"  occurs  frequently  in 

the  new  Soviet  Five-Year  Plan.   In  third  countries, 
Soviet  organizations  have  engaged  in  equity  joint 
ventures  with  Western  companies.   Does  the  Plan 
contemplate  such  joint  (equity)  ventures  in  the 
U.S.S.R.? 

A.   There  are  indications  of  new  forms  of  economic, 
scientific,  and  technical  cooperation  between 
Soviet  and  foreign  organizations  in  the  new  plan, 
particularly  joint  projects.   But  as  to  whether 
the  phrase  "joint  projects"  means  joint  ventures 
in  a  Western  sense,  the  answer  is  No.  Joint 
projects  in  the  U.S.S.R.  involving  foreign  capital 
and  technology  are  permitted,  but  these  are 
commercial  ventures--the  property  rights  remain 
with  the  Soviet  side  and  the  foreign  partner  may 
not  share  the  project's  profits  or  participate 
in  the  project's  management  except  on  a  consultative 
basis.   Compensation  projects  are  negotiated  on 
this  basis.   There  is  no  legal  basis  for  joint 
equity  ventures  in  the  U.S.S.R.  at  the  present 
moment.   In  the  future  there  will  be  new  forms 
of  compensation  and  cooperation  projects,  but 
the  Soviets  do  not  yet  know  exactly  what  form 
they  will  take. 

2.Q.   Describe  briefly  the  zagranpostavki  and  their  role 
in  foreign  trade.   What  is  the  role  of  the  State 
Committee  for  Foreign  Economic  Relations  in  foreign 
trade? 

A.   The  zagranpostavki  were  described  in  detail  in 

the  presentation  by  A.  P.  Belov,  made  specifically 
in  response  to  this  question.   Briefly,  they  are 
All-Union  organizations  primarily  concerned  with 
supplying  goods  for  export.   They  are  established 
within  industrial  ministries  by  a  decision  of  the 
Council  of  Ministers  in  order  to  improve  the  supply 
of  goods  for  export  and  to  improve  the  technical 
servicing  of  Soviet  equipment  supplied  to  foreign 
countries.   They  have  the  rights  of  main  administra- 
tions (juridical  persons)  and  conduct  their  activities 
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on  a  profit  and  loss  basis.    There  are  about  25 
zagranpostavki  in  ministries,  including  the  Ministry 
of  the  Automotive  Industry,  Ministry  of  Tractor  and 
Agricultural  Machine  Building,  Ministry  of  Aviation, 
Ministry  of  the  Electric  Equipment  Industry,  and 
Ministry  of  the  Radio  Industry.   Each  zagranpostavka 
acts  on  the  basis  of  statutes  and  charters  adopted 
by  its  parent  ministry. 

The  functions  of  the  zagranpostavki  are  defined  in 
charters  that  state  specifically  that  they  do  not 
have  the  right  to  enter  into  foreign  trade  trans- 
actions.  Their  functions  do  include  the  following: 
ensuring  the  performance  by  the  ministries  of  their 
obligations  as  a  supplier  of  plants  or  services  in 
accordance  with  signed  contracts;  participating  in 
the  preparation  of  draft  contracts  (at  the  request 
of  an  FTO) ,  especially  with  respect  to  the  technical 
aspects  of  a  proposal;  organizing  visits  to  plants 
in  the  U.S.S.R.  by  foreign  specialists;  providing 
timely  supplies  of  exports  by  the  ministry;  and 
organizing  the  training  of  Soviet  experts  abroad 
and  training  foreigners  in  the  U.S.S.R.  pursuant 
to  contracts. 

With  regard  to  the  State  Committee  for  Foreign 
Economic  Relations,  this  organization  only  renders 
economic  and  technical  assistance  to  developing 
countries.   The  Committee  does  get  involved  with 
Western  firms  in  joint  projects  in  developing  third 
countries,  but  there  would  not  be  any  dealings 
between  the  Committee  and  foreign  firms  on  projects 
within  the  Soviet  Union. 

3.Q.   Regarding  compensation  projects  in  the  Soviet 

Union,  may  payment  be  made  in  a  product  different 
from  that  which  is  produced  by  the  facility  built 
with  the  assistance  of  Western  companies? 

A.   As  a  rule  the  product  received  by  the  foreign 
partner  is  a  product  from  the  facility  that  the 
company  helped  to  construct.   In  principle,  how- 
ever, it  is  possible  that  the  compensation  could 
be  paid  in  the  product  of  another  enterprise  within 
the  same  industry  or  possibly  within  another  industry 
It  all  depends  on  the  specific  commercial  transaction 
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and  on  how  the  contract  is  written.   Any  payment  in 
a  product  other  than  that  produced  by  the  jointly 
built  facility  would,  nevertheless,  clearly  be  an 
exception  to  the  general  rule. 

4.Q.   Need  a  U.S.  company  concern  itself  with  Soviet 

regulations  governing  the  relationship  between  the 
FTOs  and  Soviet  domestic  enterprises? 

A.   No,  a  U.S.  company  need  not  concern  itself,  because 
there  is  no  connection  between  these  regulations 
and  the  foreign  economic  relations  of  the  FTOs. 
These  regulations  are  not  published.   They  govern 
purely  internal  relations  between  Soviet  organiza- 
tions, such  as  the  volume  of  documentation  required 
of  a  domestic  enterprise  for  placing  an  order  for 
imported  goods,  the  financing  required,  and  the 
dates  by  which  the  order  must  be  placed.   It  should 
further  be  noted  that,  with  respect  to  a  contract 
between  an  FTO  and  a  foreign  company,  the  FTO  alone 
is  responsible,  as  an  independent  legal  entity,  for 
that  contract  which  it  has  signed  in  its  name.   The 
FTO's  signature  creates  legal  rights  and  liabilities 
that  may  be  satisfied  only  out  of  the  FTO's  assets. 

5.Q.   What  criteria  does  the  U.S.S.R.  use  in  establishing 
foreign  trade  organizations  (FTOs)?  When  is  a  new 
FTO  created  and  given  new  functions?  What  general 
categories  of  new  FTOs  might  be  established  in  the 
future? 

A.   There  are  no   firm  criteria  for  establishing  new 
FTOs;  their  creation  depends  on  necessity  in  a 
certain  sphere  of  activity.   As  one  example,  the 
commercial  and  economic  conditions  of  foreign  trade 
in  the  Soviet  Union  changed  in  recent  years  and 
necessitated  the  organization  of  a  new  FTO,  Soyuz- 
vneshstroiimport  /construction  projects  and  imports 
of  goods  thereof_7^to  implement  new  types  of  projects, 
(See  the  presentation  by  Mr.  Ivanov  on  the  subject 
of  this  FTO.)   As  a  second  example,  when  the  U.S.S.R. 
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decided  to  increase  its  exports  of  natural  gas, 
Soyuzgasexport  /imports  and  exports_natural  gas/ 
was  created  from  Soyuznefteexport  /imports  and  exports 
crude  oil,  gasoline  and  diesel  fuels/. 

Actually,  after  World  War  II  there  were  less  than 
25  FTOs  in  the  U.S.S.R.  and  now  there  are  more  than 
50.   This  growth  is  due  to  the  sharp  increase  in 
the  Soviet  Union's  foreign  trade.   After  the  war 
Soviet  export  capability  rose  in  such  areas  as 
cars,  tractors,  and  planes,  and  therefore  the 
Ministry  of  Foreign  Trade  created  Avtoexport, 
/imports  and  exports  cars,  buses,  and  trucks/, 
Tractoroexport  /imports  and  exports  tractors 
and  roadbuilding  machines/,  and  Aviaexport 
/imports  and  exports  aircraft  and  related  equip- 
ment/.  When  the  Soviet  Union  decided  to  upgrade 
its~auto  industry,  it  was_necessary  to  create  a 
new  FTO,  Avtopromimport  /imports  complete  plants 
and  equipment  for  the  automobile  industry/,  to 
help  fulfill  this  objective. 

6.Q.   What  is  the  purpose  of  the  Soviet  tariff  if 
foreign  trade  is  a  state  monopoly? 

A.   The  U.S.S.R.  state  monopoly  on  foreign  trade  does 
notnullify  the  utility  of  tariffs.   In  the  first 
place,  they  protect  the  Soviet  economy.   Secondly, 
since  the  tariff  schedule  has  two  sets  of  rates, 
countries  that  grant  MFN  status  to  the  U.S.S.R. 
benefit  by  being  charged  the  lower  rates. 

The  FTO  transfers  the  product  imported  to  the  end- 
user,  and  the  MFN  tariff  is  paid  by  the  FTO.   If 
there  is  no  MFN  agreement  between  the  exporting 
country  and  the  U.S.S.R.,  the  Soviets  apply  the 
maximum  tariff  rate.   The  difference  between  these 
rates  may  not  be  paid  by  the  Soviet  customer  or 
the  FTO.   Therefore,  a  contract  would  ordinarily 
go  to  a  seller  from  a  country  that  has  extended 
MFN  to  the  U.S.S.R.   Only  in  the  case  where  the 
seller  would  assume  or  absorb  the  difference 
between  the  minimum  and  maximum  duty  could  the 
FTO  buy  products  from  a  country  that  has  not 
granted  MFN.* 


It  should  be  noted,  however,  that  Soviet  FTO  form 
contracts  typically  contain  a  clause  that  makes  the 
buyer  responsible  for  all  "dues,  taxes,  and  customs 
duties  levied  on  the  territory  of  the  buyer's  country." 
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7.Q.   What  is  the  general  differential  between  the  two 
tariff  rates? 

A.   One  would  have  to  look  at  the  tariff  schedule. 

8.Q.  How  specific  is  the  information  submitted  by  FTOs 
for  the  foreign  trade  plan;  that  is,  how  detailed 
are  their  proposals? 

A.   They  are  very  detailed.   Submissions  include  all 
products  to  be  exported  and  imported,  but  do  not 
include  specifications  as  some  products  are  lumped 
into  general  groupings.   After  drafting,  the  foreign 
trade  plan  may  still  be  changed  on  the  basis  of 
additional  decisions  reflecting  the  necessity 
to  import  or  export  different  products. 
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THE  STRUCTURE  OF  U.S.  COMMERCIAL  LAW 

Carl  F.  Salans 

In  order  to  understand  the  structure  of  modern  U.S.  com- 
mercial law,  one  has  to  appreciate  the  historical  evolution 
of  that  law  in  the  United  States. 

Upon  its  founding,  the  United  States  inherited  the  eighteenth 
century  British  system  of  commercial  law.   That  system  con- 
sisted essentially  of  the  old  English  common  law,  that  is, 
law  developed  over  the  centuries  by  courts  in  judicial 
decisions.   There  was  little,  if  any,  statutory  or  codified 
commercial  law. 

This  common  law  was  taken  over  by  the  American  colonies  and 
the  original  thirteen  states  of  the  United  States  (and  later 
by  the  additional  states) .   The  Constitution  of  the  United 
States,  adopted  in  1789,  established  a  federal  system  of 
government,  with  some  powers  given  to  the  national  govern- 
ment, and  others  being  reserved  to  the  states.   The  Con- 
stitution left  commerce  within  each  separate  state  to  be 
regulated  by  the  individual  states  themselves.   The  Federal 
Government  was  given  powers  to  regulate  commerce  between 
the  states  and  between  the  United  States  and  foreign  nations. 
Since  in  those  days  most  commerce  took  place  between  entities 
within  each  separate  state,  the  pattern  which  developed  was 
one  of  the  individual  states  creating  the  substantive  com- 
mercial law,  while  the  Federal  Government  intervened  to 
regulate  commercial  transactions  which  transcended  the 
interests  of  any  one  state  in  order  to  protect  the  greater 
public  and  national  interest. 

Throughout  the  nineteenth  century,  each  of  the  separate 
states  developed  and  adapted  the  commercial  common  law 
inherited  from  the  British  through  its  own   independent 
judicial  system. 

By  the  beginning  of  the  twentieth  century,  therefore,  the 
United  States  had  a  different  system  of  commercial  law  in 
each  state  of  the  Union.   As  commerce  between  buyers  and 
sellers  in  different  states  became  more  common,  and  trans- 
actions became  more  complex,  the  legal  situation  became 
chaotic. 

At  the  end  of  the  nineteenth  century  and  the  beginning 
of  the  twentieth  century,  through  efforts  of  private  groups 
of  American  lawyers,  a  series  of  codifications  of  common 
law  were  promulgated.   Among  them  were  the  Uniform  Sales 
Act,  the  Uniform  Negotiable  Instruments  Act,  the  Uniform 
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Bills  of  Lading  Act,  the  Uniform  Stock  Transfer  Act  and 
others.   These  Acts  were  not  pieces  of  Federal  legislation 
but  rather  guides  to  the  states,  prepared  by  p'rivate  lawyers, 
to  codify  uniform  commercial  law  principles.   While  these 
Acts  were  widely  adopted  by  the  states  of  the  United  States, 
they,  too,  quickly  became  victims  of  differing  judicial  inter- 
pretations in  each  of  the  various  states  so  that  they  soon 
were  no  longer  "uniform". 

Moreover  the  forms  and  mechanisms  of  doing  business  began 
to  change  so  rapidly  that  many  of  the  principles  on  which 
these  Uniform  Acts  were  based  became  outmoded.   For  example, 
with  the  increasing  importance  of  insurance  and  the  rise  of 
huge  insurance  companies,  the  issue  of  who  had  title  to  goods 
at  any  particular  moment — which  was  crucial  to  the  Uniform 
Sales  Act — became  less  important  than  the  question  of  who 
was  to  bear  the  risk  of  loss  or  other  risks  at  any  particular 
moment  in  the  course  of  a  commercial  transaction. 

In  1952,  after  many  years  of  preparation,  the  Uniform  Com- 
mercial Code  was  promulgated  in  an  effort  to  bring  together 
into  one  coherent  statement  the  best  commercial  laws  and 
practices  prevalent  in  the  United  States.   The  present 
Uniform  Commercial  Code  deals  with:  the  law  of  sales;  com- 
mercial paper,  i.e.,  negotiable  instruments;  bank  deposits 
and  collections;  letters  of  credit;  bulk  sales;  documents  of 
title  such  as  bills  of  lading  and  warehouse  receipts;  in- 
vestment securities  such  as  stocks  and  bonds;  and  secured 
transactions . 

Again, .  like  the  earlier  Uniform  Acts,  this  is  not  Federal 
legislation  but  a  model  code  prepared  by  private  American 
lawyers  which  has  since  1952  been  enacted  by  virtually  all 
of  the  states  of  the  United  States.   This  does  not  mean  to 
say  necessarily  that  every  state  has  enacted  the  Uniform 
Commercial  Code  in  exactly  the  same  form,  particularly 
because  in  the  Code  itself  there  are  several  optional  pro- 
visions; and  some  states  have  opted  for  one  version,  whilst 
others  have  opted  for  an  alternative.   Moreover,  the  courts 
of  each  individual  state  continue  to  give  different  inter- 
pretations to  the  Code's  provisions. 

The  role  of  the  courts  should  be  emphasized,  because  while 
the  Uniform  Commercial  Code  tried  to  modernize  and  unify 
commercial  law  in  the  U.S.,  long  established  historical 
traditions  of  common  law  and  equity  have  been  preserved. 
The  courts'  insistence  on  the  importance  of  equitable 
notions  of  fairdealing  manifests  itself  in  many  ways. 
For  example,   the  courts  may  decide  not  to  grant  a  remedy 
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to  a  party  who  might  otherwise  be  entitled  to  it  under  the 
Uniform  Commercial  Code  if  that  party  does  not  come  into 
court  with  clean  hands,  i.e.,  where  fraud,  deceit  or  unfair 
conduct  is  involved.   Or  a  court  may  refuse  to  grant  a  remedy, 
notwithstanding  that  claimant  acted  within  the  statute  of 
limitations,  if  claimant  has  unreasonably  delayed  informing 
the  other  party  of  a  change  of  circumstances  to  the  other 
party's  prejudice.   The  courts,  therefore,  look  not  only 
at  the  letter  of  the  Uniform  Commercial  Code  but  at  the  fair 
conduct  of  the  businessman  in  his  commercial  dealings. 

While  it  would  be  impossible  here  to  discuss  all  of  the 
provisions  of  the  Uniform  Commercial  Code,  it  may  be 
interesting  to  mention  two  examples  of  how  the  Code  ad- 
dresses issues  in  ways  sometimes  similar  to  and  sometimes 
different  from  the  Soviet  legal  system. 

For  example,  under  the  Uniform  Commercial  Code,  a  contract 
for  the  sale  of  goods  priced  at  $50  0  or  more  must  be  evidenced 
by  some  document  containing  the  signature  of  the  purchaser. 
This  is  similar  to  Soviet  law  and  differs  from  many  Western 
European  countries  where  sales  contracts  need  not  necessarily 
be  in  writing.   Yet  the  underlying  basis  for  the  strict  rule 
is  different  in  the  U.S.  than  in  the  U.S.S.R.  and  leads  to 
different  judicial  results.   The  observance  of  formalities 
in  contract  relations  in  the  U.S.S.R.  enables  the  state  to 
supervise  contractual  arrangements  and  is  a  fundamental  rule. 
Noncompliance  may  induce  a  Soviet  court  to  vitiate  the  con- 
tract even  if  invalidity  is  not  argued  by  the  parties.   Under 
the  Uniform  Commercial  Code,  the  purpose  of  written  contract 
requirements  is  to  facilitate  in  evidentiary  terms  the  deter- 
mination of  whether  a  contract  exists.   If  a  party  admits 
the  existence  of  a  contract  or  if  he  has  signed  any  writing 
which  refers  to  its  existence,  a  U.S.  court  may  enforce  the 
contract  even  though  the  required  document  was  never  executed. 

To  give  another  example,  the  Uniform  Commercial  Code  pro- 
vides for  rejection  of  goods  or  damages  as  ordinary  remedies 
for  supply  of  goods  which  fail  to  conform  to  contract  require- 
ments (either  of  time,  quality  or  quantity) .   Punitive  forms 
of  compensation  such  as  penalties  are  unusual.   This  contrasts 
with  the  planned  economy  of  the  Soviet  Union,  where  specific 
performance  is  emphasized  as  the  basic  remedy,  and  penalty 
clauses  are  common  as  inducements  to  prompt  and  complete 
delivery,  so  that  planned  production  can  be  fulfilled. 

While  the  substantive  aspects  of  U.S.  commercial  law  are 
thus  governed  by  state  law  enactments  of  the  Uniform  Com- 
mercial Code,  the  Federal  Government  plays  an  increasingly 
significant  role  in  the  structure  of  U.S.  commercial  law 
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through  the  exercise  of  its  constitutional  powers  to 
regulate  interstate  and  foreign  commerce.   The  Congress 
of  the  United  States  and  the  Federal  court's  have  super- 
imposed on  the  Uniform  Commercial  Code  state  system  a 
vast  regulatory  system  which  seeks  to  protect  public  and 
national  commercial  interests. 

Thus  the  Federal  antitrust  laws  seek  to  ensure  vigorous 
competition  among  business  enterprises  affecting  the 
American  market  place.   The  Federal  Trade  Commission 
tries  to  eliminate  unfair  trade  practices  within  the 
United  States.   The  Interstate  Commerce  Commission 
attempts  to  regulate,  in  the  public  interest,  transport 
carriers.   The  Securities  and  Exchange  Commission  pro- 
vides for  the  fullest  possible  disclosure  to  the  in- 
vesting public  and  protects  the  interests  of  the  public 
and  investors   against  malpractices  in  the  securities 
and  financial  markets.   Banking  and  other  financial 
institutions  in  the  United  States  are  subject  to  various 
Federal  laws,  as  well  as  to  state  laws,  and  to  super- 
vision by  the  Federal  Reserve   Board,  the  Federal  Deposit 
Insurance  Corporation,  and  other  Federal  agencies.   The 
Food  and  Drug  Administration  seeks  to  protect  public 
health  vis-a-vis  products  sold  on  the  market  place. 

As  regards  commerce  with  foreign  nations,  it  is  the 
Federal  Government  that  negotiates  and  concludes  com- 
mercial treaties  on  behalf  of  the  United  States,  which 
establish  the  legal  framework  for  trade  between  American 
enterprises  and  those  of  other  countries.   It  is  the 
Federal  Government  which  establishes  customs  duties  and 
tariffs,  which  enacts  import  and  export  regulations  and 
which  adopts  and  administers  antidumping  laws  and  the 
like. 

Let  me  conclude  by  stating  that  it  has  been  my  experience 
and  the  experience  of  our  law  firm  in  Paris  in  advising 
American  companies  which  do  business  with  the  U.S.S.R. 
that  the  structure  of  commercial  law  and  the  underlying 
economic  system  of  each  of  our  countries  are  sufficiently 
different  that  new  business  attitudes  and  rules  must  be 
adopted  in  negotiating  and  implementing  commercial  trans- 
actions between  American  and  Soviet  enterprises. 
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U.S.  SYSTEM  TO  PREVENT 
INJURIOUS  OR  UNFAIR  IMPORTS 

William  E.  Barreda 

Under  the  United  States  Constitution,  the  Congress  is 
given  the  authority  to  "regulate  Commerce  with  foreign  nations." 
A  particular  concern  of  the  Congress  has  been  the  protection 
of  American  firms  and  workers  from  injurious  or  unfair  import 
competition.   United  States  trade  law  includes  several  pro- 
visions designed  to  afford  such  protection.   The  Congress 
has  delegated  to  the  President  responsibility  for  the  ad- 
ministration of  these  laws.   The  degree  of  flexibility  given 
the  President  in  this  regard  varies:   in  certain  cases  the 
Congress  has  delegated  the  President  broad  freedom  of  action; 
in  other  cases  Presidential  discretion  is  narrowly  circum- 
scribed. 

Protection  for  United  States  industries  against  injurious 
competition  can  be  provided  under  the  market  disruption 
or  the  escape  clause  sections  of  the  Trade  Act.   Protection 
against  unfair  competition  can  be  provided  under  the  anti- 
dumping, countervailing  or  retaliatory  sections  of  United 
States  law. 

I.   Protection  Against  Injurious  Imports 

A.   Market  Disruption 

Section  406  of  the  Trade  Act  of  1974  (Act  of 
January  3,  1975,  Pub.  L.  93-618,  88  Stat.  1978),  (19  USC 
2101) ,  hereinafter  called  the  "Trade  Act/"  provides  authority 
for  the  President  to  protect  United  States  industries  against 
market  disruption  caused  by  exports  from  communist  countries, 
whether  or  not  their  products  receive  most-favored-nation 
treatment. 

Requests  for  protection  against  alleged  market  disruption 
by  imports  from  a  communist  country  of  an  article  like  or 
directly  competitive  with  an  article  produced  by  a  domestic 
industry  can  be  made  in  the  form  of  a  petition  to  the  Inter- 
national Trade  Commission  (ITC)  by  a  group  representative 
of  an  industry,  such  as  a  trade  association,  firm,  union, 
or  group  of  workers.   In  addition,  upon  the  request  of  the 
President,  the  Special  Representative  for  Trade  Negotiations 
(STR) ,  the  House  Ways  and  Means  Committee,  the  Senate  Finance 
Committee,  or  upon  its  own  motion  the  ITC  shall  make  an 
investigation  to  determine  whether  market  disruption  exists. 
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The  ITC  must  determine  within  three  months  whether  imports 
are  causing  market  disruption  in  a  United  States  industry. 
Market  disruption  is  defined  in  the  Trade  Act*  as  follows: 

"Market  disruption  exists  within  a  domestic 
industry  whenever  imports  of  an  article,  like 
or  directly  competitive  with  an  article  produced 
by  such  domestic  industry,  are  increasing  rapidly, 
either  absolutely  or  relatively,  so  as  to  be  a 
significant  cause  of  material  injury,  or  threat 
thereof,  to  such  domestic  industry."   Trade 
Act,  Section  406(e)(2). 

The  exact  meaning  of  these  words  will  have  to  be  inter- 
preted by  the  six  ITC  Commissioners  on  a  case-by-case  basis. 
So  far  no  requests  for  relief  from  market  disruption  have 
been  made. 

The  ITC  is  an  independent  agency  headed  by  six  Commissioners 
appointed  to  nine  year  terms.   Its  procedures  and  decisions 
are  quasi- judicial.   Before  making  a  determination,  public 
hearings  are  held  in  which  all  interested  parties,  such  as 
United  States  producers,  importers,  foreign  exporters,  and 
the  public  can  present  their  views  and  question  other 
witnesses.   The  ITC  also  makes  its  own  investigation.   On 
the  basis  of  all  the  information  developed  the  ITC  makes  its 
decision  by  a  majority  vote  of  the  Commissioners. 

If  the  ITC  finds  market  disruption,  it  must  recommend 
to  the  President  the  amount  and  type  of  import  relief 
(tariff  increases,  tariff  rate  quotas,  quotas)  it  considers 
appropriate.   Thereafter  the  President  has  6  0  days  to  make 
his  decision.   He  can: 

(1)  increase  tariffs, 

(2)  establish  a  tariff-rate  quota, 

(3)  impose  a  quota, 

(4)  negotiate  orderly  marketing  agreements, 

(5)  take  any  combinations  of  these  such  actions,  or 

(6)  take  no  action. 

The  President  is  limited  in  the  amount  of  relief  he  can 
grant.   Tariffs  may  not  be  increased  by  more  than  fifty 
percentage  points  and  quotas  or  orderly  marketing  agreements 
may  not  restrict  imports  to  less  than  those  entering  in  a 
recent  representative  period. 

The  import  restriction  would  apply  only  to  imports  from 
the  communist  country  or  countries  which  were  found  to  be 
causing  market  disruption.   If  the  President  takes  no  action, 
or  action  which  differs  from  that  recommended  by  the  ITC, 
the  Congress  can  impose  the  ITC  recommendation  by  a 
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majority  vote  of  both  Houses  of  Congress. 

The  import  relief  could  be  in  effect  for  five  years,  or 
less,  with  a  phase  down  of  the  import  barrier,  if  feasible, 
not  later  than  three  years  after  imposition.   The  relief 
may  be  extended  by  the  President  one  time  for  an  additional 
three  years. 

The  President  is  also  given  the  power  in  emergency 
situations  to  impose  import  restrictions  to  prevent  market 
disruption.   If  he  does  so  he  must  immediately  request  the 
ITC  to  make  a  market  disruption  investigation.   If  the 
ITC  does  not  find  market  disruption,  the  import  relief 
imposed  by  the  President  must  be  terminated  upon  such 
negative  finding. 

B.  Invoking  of  Special  Safeguard  Bilateral  Trade 
Agreements 

The  Trade  Act  provides  interested  parties  the 
opportunity  to  petition  the  President  to  initiate  con- 
sultations provided  for  by  safeguard  arrangements  in  trade 
agreements  with  state  trading  countries.   Upon  receipt  of 
such  a  petition,  the  President  shall  determine  whether 
there  are  reasonable  grounds  to  believe  that  market  dis- 
ruption exists.   If  he  decides  in  the  affirmative,  he  is 
to  initiate  the  consultations. 

C.  The  Standard  Escape  Clause 

There  is  another  provision  for  providing  U.S. 
industries  import  relief  under  the  Trade  Act  which  might 
affect  imports  from  the  U.S.S.R.   This  is  generally  known 
as  the  escape  clause.   The  Trade  Act  (Section  201-20  3)  pro- 
vides the  President  authority  to  grant  U.S.  industries 
import  relief  if  imports  from  all  sources  of  a  particular 
article  are  a  substantial  cause  of  serious  injury  or  threat 
thereof.   This  section  applies  to  all  imports — those  re- 
ceiving most-favored-nation  tariff  treatment  as  well  as 
all  others. 

The  procedures  and  standards  in  this  section  are  very 
similar  to  those  of  market  disruption.   The  same  interested 
parties  may  petition  for  import  relief.   As  in  market  dis- 
ruption, the  ITC  has  responsibility  for  determining  whether 
the  United  States  industry  is  eligible  for  import  relief. 
On  the  receipt  of  a  valid  petition,  the  ITC  has  six  months 
to  decide: 
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(1)  if  imports  from  all  sources  of  the  articles 
concerned  are  entering  in  an  increased  quantity, 
either  absolutely  or  relative  to  domestic 
production, 

(2)  if  the  domestic  industry  producing  like  or 
directly  competitive  articles  is  experiencing 
serious  injury  or  the  threat  thereof,  and 

(3)  if  imports  are  a  substantial  cause  of  the  injury. 

If  the  ITC  finds  that  all  these  conditions  are  met,  the 
ITC  is  to  recommend  the  appropriate  temporary  import  relief 
necessary  to  correct  the  injury.   The  President  has  authority 
to  impose  any  of  the  same  five  import  relief  measures  that 
he  is  permitted  to  impose  to  alleviate  market  disruption. 
In  addition,  he  may  expedite  the  granting  of  adjustment 
assistance,  i.e.  financial  assistance  to  firms  and  workers. 
As  with  the  remedies  for  market  disruption,  import  relief 
under  the  escape  clause  is  limited  to  five  years,  with  one 
possible  extension  of  an  additional  three  years.   If  import 
barriers  are  imposed  under  this  section,  they  are  generally 
applicable  to  all  importers — those  receiving  MFN  treatment 
and  others. 

II .   Unfair  Trade  Practices 

A.   Antidumping 

Under  the  Antidumping  Act  of  1921,  as  amended, 
special  dumping  duties  may  be  imposed  on  imports  to  the 
United  States  only  if  two  requirements  are  met.   The  Treasury 
Department  must  determine  that  such  sales  are  at  less  than 
fair  value,  and  the  ITC  must  decide  that  such  sales  are 
injuring,  or  likely  to  injure,  a  United  States  industry, 
or  are  preventing  such  an  industry  from  being  established. 

Normally,  sales  at  less  than  fair  value  are  determined 
to  exist  if  the  export  price  to  the  United  States  is  less 
than  the  foreign  manufacturer's  home  market  price  of  such 
or  similar  merchandise.   However,  in  the  case  of  state- 
controlled-economy  countries,  the  foreign  manufacturer's 
home  market  prices  are  not  used.   Instead,  sales  of 
comparable  merchandise  by  a  manufacturer  in  a  non-state- 
controlled-economy  country  are  used.   When  the  prices  of 
the  merchandise  sold  to  the  United  States  from  the  con- 
trolled market  economy  are  less  than  the  prices  of  comparable 
merchandise  sold  by  a  manufacturer  in  a  non-controlled- 
economy  country  either  in  that  country,  or  to  other 
countries,  including  the  United  States,  such  sales  are 
considered  to  be  at  less  than  fair  value.   An  alternative 
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measure   of  foreign  market  value  of  an  import  from  a 
country  with  a  state-controlled  economy  is  the  constructed 
value  of  such  merchandise.   The  constructed  value  of  an 
import  is  the  sum  of  the  cost  of  materials,  general  expenses 
and  profit  and  the  cost  of  packaging. 

Treasury's  tentative  decision  must  be  made  within  six  months 
from  the  date  the  investigation  was  initiated.   In  complicated 
cases,  the  investigation  can  be  extended  an  additional  three 
months.   At  the  end  of  the  6  (9)  month  period,  Treasury  will 
issue  a  withholding  of  appraisement  notice  if  its  tentative 
determination  is  affirmative.   This  notice  prevents  entries 
of  the  merchandise  covered  by  the  notice  from  being  appraised 
for  normal  duty  purposes  until  a  final  determination  is 
made  in  the  investigation. 

Unless  a  request  for  a  six  month  withholding  of  appraise- 
ment is  received  from  both  an  importer  and  an  exporter,  the 
withholding  of  appraisement  notice  will  be  accompanied  by 
a  final  Treasury  determination  of  sales  at  less  than  fair 
value.   The  case  would  simultaneously  be  referred  to  the 
ITC  which  would  have  three  months  to  make  its  injury  decision. 
If  a  request  for  a  six  month  withholding  of  appraisement 
is  received,  Treasury  will  have  three  additional  months  to 
make  a  final  determination,  during  which  time  parties  can 
present  their  views  directly  to  Treasury.   At  the  end  of 
this  period,  Treasury  will  make  its  final  determination, 
and  if  affirmative,  refer  the  case  to  the  ITC  for  a  three 
month  injury  investigation. 

The  third  country  comparison  is  made  to  determine  dumping 
from  state-controlled  economy  countries  because  supply  and 
demand  forces  do  not  operate  to  produce  prices,  either  in 
the  home  market  or  in  third  countries,  which  can  be  relied 
upon  for  dumping  price  comparisons.   The  third  country  is 
chosen  in  a  manner  designed  to  give  as  fair  a  comparison  as 
possible.   The  initial  choice  is  made  on  the  basis  of  con- 
sidering non-state-controlled  economy  countries  both  in  the 
same  geographical  area  as  the  non-market  country  and  at  a 
closely  approximate  economic  development  level.   The  first 
criterion  takes  into  consideration  the  fact  that  the  source 
of  materials  would  be  from  the  same  approximate  geological 
or  geographical  area  for  raw  materials  or  from  the  same 
approximate  industrial  area  for  semifinished  materials. 
Accordingly,  costs  are  likely  to  be  similar,  excluding 
differences  in  the  economies.   The  second  criterion  takes 
into  account  the  fact  that  if  two  countries  are  at  the  same 
approximate  industrial  level,  their  overall  costs  are  more 
likely  to  be  similar.   Therefore,  if  two  countries  are  in 
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the  same  general  area  or  contiguous,  and  if  they  are  at  the 
same  industrial  level,  any  dumping  margins  of  the  non-market 
economy  product  are  more  likely  to  be  attributable  solely 
to  the  controlled  economy.   Other  important  factors  to  be 
considered  include  similarity  of  product — particularly 
whether  a  comparable  product  can  be  found — and  the  volume 
of  production  of  the  goods  under  consideration  in  the  two 
countries.   A  practical  problem  involves  whether  the  manu- 
facturer in  the  market  economy  country  is  willing  to  co- 
operate and  furnish  the  necessary  information. 

Once  a  country  is  chosen,  adjustments  may  be  allowed,  to 
the  extent  substantiated,  for  differences  in  merchandise, 
to  enable  comparisons  of  "apples  with  apples."   Allegations 
of  differences  in  merchandise  by  parties  in  interest  will 
not  be  accepted  unless  accompanied  by  appropriate  documen- 
tation to  substantiate  the  statement.   Such  documentation 
is  standard  procedure  in  all  antidumping  investigations  and 
is  necessary  to  provide  fair  objective  administration  of 
the  Act  which  will  stand  the  test  of  judicial  review. 

B.   Countervailing 

The  U.S.  countervailing  duty  law  requires  the 
Secretary  of  the  Treasury  to  levy  a  countervailing  duty 
upon  importation  whenever  a  "bounty  or  grant"  (generally 
known  as  a  subsidy)  is  paid  or  bestowed  in  a  foreign  country 
"upon  the  manufacture  or  production  or  export  of  any  article 
or  merchandise  manufactured  or  produced  in  such  country." 

The  Trade  Act  of  19  74  made  significant  amendments  in  the 
countervailing  duty  law. 

— It  requires  (a)  publication  of  all  counter- 
vailing duty  petitions  received,  (b)  a  preliminary 
decision  within  six  months  of  receipt,  and  (c) 
a  final  decision  within  one  year  of  receipt. 

— It  provides  that  negative  decisions  can  now  be 
judicially  reviewed. 

— It  grants,  for  the  first  time,  discretion  not  to 
countervail  (until  January  1979)  if: 

(a)  adequate  steps  have  been  taken  to  reduce 
substantially  or  eliminate  the  adverse 
effect  of  the  bounty  or  grant;  and 

(b)  there  is  a  reasonable  prospect  that 
successful  trade  agreements  will  be 
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entered  into  with  foreign  countries 
providing  for  the  reduction  or  elimination 
of  nontariff  barriers;  and 

(c)   the  imposition  of  countervailing  duties 

would  be  likely  to  seriously  jeopardize  the 
satisfactory  completion  of  such  negotiations. 

The  Treasury  has  not  yet  received  a  valid  countervailing 
complaint  against  exports  from  any  state-controlled  economy. 
It  is  Treasury  policy  to  initiate  a  countervailing  duty 
investigation  only  upon  receipt  of  a  petition  from  an 
interested  party.   It  would,  of  course,  be  extremely 
difficult  to  determine  what  is  a  "bounty  or  grant"  in  a 
state-controlled  economy.   Treasury  has  made  no  decision 
as  to  how  this  would  be  done. 

If  the  Treasury  finds  that  an  import  is  benefitting  from 
a  bounty  or  grant,  it  charges  on  importation  a  counter- 
vailing duty  equal  to  the  amount  of  the  bounty  or  grant. 

C.   Retaliation 

Section  301  of  the  Trade  Act  gives  the  President 
express  authority  to  retaliate  against  unfair  foreign 
practices.   These  are  defined  as: 

(a)  unjustifiable  or  unreasonable  import  restrictions, 
or  discriminatory  acts,  which  burden  United  States 
commerce; 

(b)  discriminatory  or  other  acts  or  policies  which  are 
unjustifiable  or  unreasonable  and  which  burden 

or  restrict  United  States  commerce,* 

(c)  subsidies  on  exports  to  the  United  States  or  third 
markets  which  substantially  reduce  sales  of  United 
States  products; 

(d)  unjustifiable  or  unreasonable  restrictions  on 
United  States  access  to  foreign  supplies. 

The  unfair  foreign  practices  subject  to  retaliation  include 
those  on  services  as  well  as  goods. 

In  retaliating,  the  President  can  suspend,  withdraw  or 
prevent  the  application  of  benefits  of  trade  agreement 
concessions,  or  increase  tariffs  or  other  import  restrictions 
on  foreign  products  or  impose  fees  or  restrictions  on 
services.   Such  action  would  normally  affect  imports  of 
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goods  or  services  only  from  the  foreign  country  maintaining 
the  unjustifiable  or  unreasonable  practice. 

Interested  parties  may  request  the  President  to  exercise 
his  retaliatory  powers  by  filing  a  petition  with  the  STR. 
The  STR  must  publish  the  complaint  and  present  an  opportunity 
for  public  hearings  where  all  affected  parties,  including  the 
foreign  country,  may  testify.   Whether  to  retaliate,  and  the 
retaliation  itself,  is  left  to  the  President's  discretion. 
There  are  no  time  limits  for  Presidential  action,  but  he 
must  report  to  the  Congress  semiannually  summarizing  com- 
plaints received  and  the  action  taken  under  this  provision 
of  the  law.  * 


For  additional  comment  on  the  subject  of  this  presentation, 
see  questions  and  answers  3,  4,  and  5  on  pages  116  and  117. 
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UNITED  STATES  CUSTOMS  LAW 
John  B.  Rehm 


My  subject  today  is  U.S.  customs  law,  that  is,  the  statutes 
and  regulations  that  establish  the  basic  requirements  that 
foreign  products  must  satisfy  in  order  to  enter  the  United 
States.   I  shall  begin  by  describing  the  two  basic  principles 
that  determine  how  much  duty  an  imported  product  must  pay — 
that  is,  the  principles  of  classification  and  valuation. 
This  will  lead  to  a  brief  discussion  of  the  authority 
delegated  to  the  President  to  change  duties  in  order  to 
carry  out  trade  agreements  negotiated  with  other  countries. 
I  will  then  note  some  of  the  other  requirements  that  imported 
products  must  satisfy  in  addition  to  the  payment  of  duties. 
Finally,  I  will  touch  upon  the  manner  in  which  U.S.  customs 
law  relates  to  the  General  Agreement  on  Tariffs  and  Trade, 
of  which  the  United  States  is  a  signatory. 

Let  me  begin  with  the  principle  of  classification.   Most 
governments  have  adopted  some  system  for  classifying  imported 
products.   Even  if  all  such  products  were  free  of  duty, 
governments  would  still  want  to  keep  track  of  categories 
of  imports  for  statistical  purposes.   The  countries  that 
belong  to  the  European  Economic  Community,  as  well  as  many 
others,  have  adopted  what  is  called  the  Brussels  Tariff 
Nomenclature. 

The  United  States  classifies  imports  in  accordance  with  the 
Tariff  Schedules  of  the  United  States   or  TSUS.   The  TSUS, 
which  is  a  part  of  the  Tariff  Act  of  1930,  as  amended,  became 
effective  August  31,  196  3.   The  TSUS  is  a  comprehensive 
system  of  classification  that  consists  of  eight  schedules 
and  an  appendix.   Schedule  1,  for  example,  covers  animal  and 
vegetable  products,  and  schedule  4,  chemicals  and  related 
products.   Every  import  falls  within  a  five-digit  item. 
Thus,  item  130.10,  which  is  part  of  schedule  1,  covers 
barley,  and  item  420.60,  which  is  included  in  schedule  4, 
relates  to  silver  compounds. 

Each  five-digit  TSUS  item  contains  not  only  a  description 
of  the  product  in  question  but  two  rates  of  duty  as  well, 
known  as  the  column  1  and  column  2  rates  of  duty.   The 
column  1  rate  of  duty  is  often  called  the  most-favored- 
nation  rate  of  duty  and  applies  to  the  products  of  most 
of  the  countries  with  which  the  United  States  trades. 
The  column  2  rate  applies  to  products  of  certain  countries, 
including  the  Soviet  Union. 
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In  1951,  a  law  was  enacted  in  the  United  States  that  was 
designed  to  discriminate  against  products  imported  from 
Communist  countries.   The  discrimination  took  £he  form  of 
applying  to  these  products  the  very  high  rates  of  duty 
contained  in  the  Tariff  Act  of  1930.   Since  1934,  most  of 
these  very  high  rates  of  duty  have  been  steadily  reduced 
as  a  result  of  a  series  of  bilateral  and  multilateral 
trade  agreements  that  the  United  States  has  signed.   As 
a  result,  on  any  given  product  the  column  2  rate  is  today 
generally  much  higher  than  the  column  1  rate  of  duty. 

Of  the  Communist  countries,  Yugoslavia  was  first  given  the 
benefit  of  column  1  rates  of  duty,  and  then  Poland.   Earlier 
this  year,  the  U. S. -Romanian  trade  agreement  was  approved 
by  the  Congress,  and  Romanian  imports  now  pay  the  column  1 
rates.   The  U.S. -Soviet  trade  agreement  envisaged  that 
Russian  imports  would  receive  similar  treatment,  but  un- 
fortunately that  agreement  was  not  implemented. 

There  are  basically  two  kinds  of  rates  of  duty  in  the  TSUS — 
specific  rates  and  ad  valorem  rates.   A  specific  rate  is 
expressed  as  so  many  cents  for  a  given  unit  of  quantity, 
such  as  5  cents  per  pound,  or  50  cents  per  ton.   An  ad 
valorem  rate  is  expressed  as  a  given  percentage  of  the 
value  of  the  product,  such  as  10%  ad  valorem.   Most  of  the 
rates  of  duty  provided  for  in  the  TSUS  are  ad  valorem  rates. 

This  leads  directly  to  the  second  principle  I  mentioned 
earlier--the  principle  of  valuation.   Assume  that  an  imported 
product  has  been  classified  under  a  given  TSUS  item  and  the 
ad  valorem  rate  of  duty  is  5%.   How  is  the  value  of  the  pro- 
cTuct  to  be  determined  in  order  to  permit  a  calculation  of 
the  5%  duty?   The  members  of  the  European  Economic  Community, 
and  many  other  countries,  use  what  is  called  the  Brussels 
Definition  of  Value.   As  in  the  case  of  classification, 
the  United  States  has  its  own  concept  of  valuation. 

The  Tariff  Act  of  1930,  as  amended,  contains  two  sections 
that  provide  for  the  manner  in  which  the  dutiable  value  of 
imported  products  is  determined.   Section  402,  which  became 
law  in  1956,  applies  to  most  imported  products  and  contains 
what  are  often  referred  to  as  the  four  new  definitions  of 
value.   Section  402a,  which  became  law  in  1930  and  contains 
the  five  old  definitions  of  value,  applies  to  those  products 
that  appear  on  what  is  called  the  "Final  List".   This  list 
contains  those  products  as  to  which  the  duties  would  have 
been  reduced  by  5%  or  more  if  the  new  definitions  of  value 
had  applied  to  them.   These  products  on  the  Final  List 
have  therefore  remained  subject  to  the  old  definitions 
of  value. 
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Since  most  imported  products  are  valued  for  duty  purposes 
under  section  402,  I  will  discuss  briefly  only  the  new 
definitions  of  value,  recognizing  that  the  old  definitions 
are  somewhat  comparable  but  technically  different.   Section 
402  provides,  in  effect,  that  an  imported  product  shall  be 
valued  on  the  basis  of  export  value,  or,  if  that  cannot  be 
determined,  United  States  value,  or,  if  that  cannot  be 
ascertained,  constructed  value.   A  very  few  products  are 
valued  on  the  basis  of  the  fourth  definition— American 
selling  price,  but  we  need  not  consider  this  today. 

What,  then,  is  the  meaning  of  the  three  basic  new  definitions 
— export  value,  United  States  value,  and  constructed  value? 

Export  value  is  defined  as  that  price,  at  the  time  of  exporta- 
tion to  the  United  States,  at  which  the  product  is  freely  sold 
or  freely  offered  for  sale  for  exportation  to  the  United 
States.   The  critical  word  is  "freely".   Most  importers  want 
the  price  appearing  on  the  commercial  invoice  to  be  accepted 
as  export  value.   In  over  90%  of  the  cases,  the  U.S.  Customs 
Service  accepts  the  invoice  price  as  export  value  because 
it  is  satisfied  that  that  price  is  freely  available  to  any 
person  who  wishes  to  buy  the  product  and  import  it  into  the 
United  States. 

But  what  if  the  U.S.  Customs  Service  decides  that  the  pro- 
duct is  not  freely  sold?  The  U.S.  Customs  Service  will 
then  try  to  apply  United  States  value,  which  is  the  whole- 
sale price  at  which  the  product  is  ■ freely  sold  or  freely 
offered  for  sale  in  the  United  States.   If  such  a  freely 
available  U.S.  wholesale  price  exists,  then  the  U.S.  Customs 
Service  will  deduct  the  addition  for  profit  and  general 
expenses  at  the  wholesale  level,  as  well  as  the  costs  of 
transportation  from  the  foreign  country,  and  the  duty  payable. 
By  making  these  deductions,  a  value  is  arrived  at  that  should 
approximate  the  export  value. 

If  neither  export  value  nor  United  States  value  can  be 
determined,  then,  as  a  last  resort,  the  U.S.  Customs 
Service  will  apply  constructed  value.   Constructed  value 
is  the  sum  of  the  cost  of  materials  and  processing  to  make 
the  product,  plus  an  amount  for  general  expenses  and  profit 
equal  to  that  usually  reflected  in  sales  of  merchandise  of 
the  same  general  class  or  kind.   Needless  to  say,  the 
calculation  of  constructed  value  requires  a  fairly  complete 
analysis  of  the  manner  in  which  the  product  is  made  in 
the  foreign  country. 
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To  recapitulate  this  discussion  of  classification  and 
valuation,  when  a  product  is  imported  the  applicable  TSUS 
item  must  first  be  determined.   This  will,  in  turn,  indicate 
its  rate  of  duty.   In  most  cases,  the  rate  of  duty  will  be 
an  ad  valorem  rate,  and  the  invoice  value  will  be  accepted 
as  the  export  value  under  section  402. 

I  might  make  two  practical  suggestions  at  this  point.   First, 
an  importer  or  foreign  exporter  would  be  well  advised  to 
discuss  the  key  questions  of  classification  and  valuation 
with  representatives  of  the  U.S.  Customs  Service  before  the 
product  is  imported.   This  can  avoid  problems  and  delays 
that  might  otherwise  arise.   Second,  the  foreign  exporter 
and  importer  should  ensure  that  all  documents,  including 
the  special  customs  invoice  required  by  the  U.S.  Customs 
Service,  are  fully  and  accurately  made  out.   Complete  dis- 
closure of  all  the  facts  relevant  to  classification  and 
valuation  is  particularly  important. 

In  the  case  of  products  from  the  Soviet  Union,  I  understand 
that  raw  materials  are  generally  valued  on  the  basis  of 
export  value.   In  the  case  of  consumer  goods,  however,  the 
U.S.  Customs  Service  has  on  occasion  not  been  able  to  find 
either  an  export  value  or  a  United  States  value  and  has  had 
to  resort  to  constructed  value.   This  may  arise  because  the 
foreign  trade  organization  in  the  Soviet  Union  sells  to 
only  one  importer  in  the  United  States  and  that  importer, 
in  turn,  sells  to  only  certain  selected  wholesalers. 

I  should  add  that  when  an  importer  disagrees  with  a  decision 
of  the  U.S.  Customs  Service  concerning  an  aspect  of  classifi- 
cation or  valuation,  he  may  take  advantage  of  both  adminis- 
trative and  judicial  procedures  to  try  to  have  the  decision 
changed.   Within  the  U.S.  Customs  Service,  he  may  invoke 
what  is  called  the  protest  procedure.   If  his  protest  is 
denied,  the  importer  may  then  take  his  case  to  the  U.S. 
Customs  Court  and,  if  necessary,  appeal  to  the  U.S.  Court 
of  Customs  and  Patent  Appeals,  and  even  the  U.S.  Supreme 
Court.   However,  the  U.S.  Supreme  Court  very  rarely  con- 
siders customs  issues. 

I  mentioned  at  the  beginning  of  my  remarks  that  the  rates 
of  duty  set  forth  in  the  TSUS  are  subject  to  change  as  a 
result  of  trade  negotiations  with  other  countries.   Under 
our  Constitution,  it  is  the  Congress  that  has ^ the  authority 
to  regulate  commerce  with  other  countries.   Historically, 
therefore,  the  Congress  enacted  laws,  signed  by  the  President, 
that  prescribed  the  different  rates  of  duty  for  all  imported 
products.   In  1934,  the  Congress  first  delegated  to  the 
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President  a  general  authority  to  reduce  rates  of  duty  in 
order  to  carry  out  trade  agreements  with  other  countries 
who  undertook  to  grant  reciprocal  rate  reductions  to 
benefit  U.S.  exports.   Since  1934,  a   series  of  laws  has 
been  enacted  giving  the  President  authority  to  make  suc- 
cessive reductions  in  rates  of  duty  as  a  result  of  trade 
negotiations.   Accordingly,  since  1934  the  most-favored- 
nation  rates  of  duty  have  steadily  declined,  and  the 
United  States  is  now  participating  in  a  new  multilateral 
trade  negotiation  in  Geneva  that  envisages  the   further 
reduction  of  both  tariff  and  non-tariff  barriers  among 
many  of  the  trading  Countries  of  the  world. 

Thus  far  I  have  discussed  the  basic  requirements  of  clas- 
sification, valuation,  and  documentation.   There  are  other 
requirements  that  imported  products  must  satisfy,  and  chief 
among  them  is  marking.   Section  304  of  the  Tariff  Act  of 
1930  provides  that  every  article  of  foreign  origin  shall 
be  marked  in  a  legible  and  permanent  manner  so  as  to  indicate 
the  English  name  of  the  country  of  origin  of  the  article. 
There  are  certain  exceptions  to  this  requirement,  but  most 
imported  products  are  required  to  be  marked  with  the  country 
of  origin,  and  the  U.S.  Customs  Service  enforces  this  re- 
quirement rigorously.   In  addition,  specific  imported  pro- 
ducts are  subject  to  specific  requirements.   For  example, 
imported  automobiles  must  meet  safety  and  emission-control 
regulations.   Certain  textile  products  must  carry  labels 
showing  their  composition  and  other  information.   A  few 
products  are  subject  to  tariff  quotas  or  absolute  quotas. 

With  this  necessarily  brief  review  of  the  major  features 
of  U.S.  customs  law,  let  me  conclude  by  making  a  few  remarks 
about  the  General  Agreement  on  Tariffs  and  Trade — often 
referred  to  as  the  GATT.   The  GATT  was  negotiated  in  1947 
and  entered  into  force  on  January  1,  1948.   Most  of  the 
major  trading  countries  are  signatories,  as  well  as  many 
developing  countries.   The  GATT  lays  down  a  number  of  rules 
and  principles  that  are  designed  to  provide  a  basic  order 
in  international  trade  relations. 

With  respect  to  rates  of  duty,  in  particular,  it  embodies 
the  principle  of  most-favored-nation  treatment  among  its 
signatories.   It  also  provides  that  once  a  rate  of  duty  is 
reduced  as  the  result  of  a  multilateral  trade  negotiation, that 
reduced  rate  cannot  be  increased  except  in  accordance  with 
certain  specified  procedures  and  requirements,  including 
the  obligation  to  grant  compensatory  tariff  reductions  if 
an  increase  is  made.   The  GATT  contains  the  national  treatment 
principle,  by  which  an  imported  product  cannot  be  subject 
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to  any  internal  tax  that  is  greater  than  the  tax  imposed  on 
similar  domestic  products.   Moreover,  it  lays  down  general 
rules  concerning  valuation  for  customs  purposes,  fees  and 
formalities  connected  with  importation,  and  marks  of  origin. 

In  these  and  many  other  respects  the  GATT  establishes  an 
international  framework  to  facilitate  and  liberalize  trade 
among  countries.   To  be  sure,  it  has  not  always  succeeded, 
and  the  signatory  countries  have  not  always  complied  with  its 
provisions.   The  current  multilateral  trade  negotiation  in 
Geneva  may  see  an  effort  to  render  the  GATT  more  effective 
in  certain  areas  and  to  move  towards  a  common  international 
system  of  both  classifying  and  valuing  imports  for  customs 
purposes. 
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U.S.  FOOD  AND  DRUG  REGULATIONS, 
IMPORT  QUOTAS,  AND  TEXTILE  RESTRAINTS* 

Stephen  B.  Ives,  Jr. 

FOOD  AND  DRUG  REGULATIONS 

The  following  paper  provides  a  short  summary  of  a 
highly  technical  area — United  States  Food  and  Drug 
Administration  regulations  and  labelling  requirements. 
These  regulations  are  comprehensive  and  detailed,  but 
non-discriminatory  in  nature,  in  the  sense  that  U.S. 
domestic  producers  and  foreign  producers  are  treated 
similarly.   No  discriminations  exist  under  the  regu- 
lations against  socialist  countries. 

But  an  understanding  of  U.S.  requirements  in  the  food, 
drug  and  cosmetic  areas  is  essential  to  commercial 
operations  in  or  to  the  United  States  in  these  fields. 

I.  Introduction 

The  U.S.  Food  and  Drug  regulations  are  designed  to 
meet  two  basic  goals: 

First,  that  drugs,  foods  and  cosmetics  are  safe, 
wholesome  and  effective  for  their  intended  use.   Most 
registration,  testing  and  inspection  requirements  serve 
this  objective. 

Second,  that  the  supplier  advise  the  consumer  what  he  is 
buying  in  sufficient  detail  for  the  consumer  to  make  an 
informed  purchase  decision,  especially  between  alternative 
products.   This  objective  forms  the  basis  of  most  of  the 
extensive  labeling  requirements  discussed  below. 

The  regulations  serving  these  objectives  apply  to  both 
domestically  produced  and  imported  foods  and  drugs. 
This  paper  focuses,  however,  on  their  application  to 
foreign-produced  goods  imported  into  the  United  States. 

II.  Drugs  and  Drug  Substances 

The  importation  of  drugs  and  drug  substances  into  the 
United  States  is  a  strictly  controlled  process.   The 
Federal  Good,  Drug  and  Cosmetic  Act  requires  that  drugs 
or  drug  substances  imported  from  abroad  be  examined  upon 
entry  to  determine  if  they  are  listed  with  the  U.S.  Food 
and  Drug  Administration  (FDA) ._/   In  addition,  samples 


Mr.  Ives  made  presentations  on  two  separate  topics:  first, 
U.S.  food  and  drug  regulations,  and,  second,  import  quotas 
and  textile  restraints.   The  two  topics  are  grouped  to- 
gether here  for  the  convenience  of  this  publication. 
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are  taken  and  a  determination  is  then  made  whether  the 
drug  or  drug  substance  was  manufactured  under  insanitary 
conditions, 2/  is  forbidden  for  sale  in  the  country  of 
its  origin,:!/  or  is  adulterated  (impure)  or  misbranded 
(improperly  labeled) .£/   jf  any  of  those  facts  arise, 
then  the  drug  and  drug  substance  may  be  detained  at  the 
time  of  entry  into  the  United  States  or  seized  at  any 
time  thereafter. 

A  foreign  drug  establishment  may  list  its  drug  products 
with  FDA  and  thereby  expedite  their  importation  into 
the  United  States.   Such  listing  is  accomplished  simply 
by  filing  appropriate  forms  with  the  FDA,  showing  the 
product  formula  and  labeling  samples.^./ 

The  United  States  Government  takes  the  position  with 
respect  to  some  imported  drugs,  especially  "new  drugs", 2/ 
that  assurance  of  manufacture  in  accordance  with  current 
"good  manufacturing  practice"Z/  cannot  be  determined  un- 
less inspection  of  the  manufacturing  establishment  has 
been  made  by  FDA  agents.   Inspection  of  facilities  pro- 
ducing drugs  or  drug  substances  under  sterile  conditions 
(such  as  those  for  intravenous  use)  may  be  especially 
important.   All  these  requirements  are  similar  to  those 
imposed  by  United  States  law  on  domestic  manufacturers 
who  are  required  to  be  inspected  every  two  years  and 
are  subject  to  inspection  at  any  time.r./  Establishments 
which  manufacture  antibiotics,  whether  foreign  or  domestic, 
must  be  licensed  and  inspected  annually  by  FDA. 2/ 

Manufacturers  of  "new  drugs"  or  new  drug  substances  may 
arrange  for  inspection  by  contacting  the  Food  and  Drug 
Administration.   It  is  also  possible  for  the  FDA  to 
enter  into  a  bilateral  agreement  whereby  the  United  States 
accepts  the  results  of  inspections  carried  out  by  the 
government  of  the  country  in  which  the  establishment  is 
located.  This  is  not  commonly  done,  however,  and  such 
arrangements  exist  now  only  with  Switzerland  and  to  a 
limited  degree  with  Canada.   Establishments  are  registered 
and  open  to  U.S.  inspection  in  many  countries,  including 
Bulgaria,  Poland,  Romania,  Czechoslovakia,  and  Yugoslavia, 
and  these  have  been  recently  inspected. 

The  complexity  of  United  States  drug  law,  however,  goes 
beyond  mere  listing  and  inspection.  In  the  case  of  new 
drugs  and  new  drug  substances,±£/  there  must  also  be  an 
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approved  full  or  abbreviated  "new  drug  application"  in 
effect  for  the  manufacturer  before  entry  of  his  product 
into  the  United  States.   Most  prescription  drugs  and 
many  non-prescription  ("over-the-counter")  drugs  now 
sold  in  the  United  States  are  new  drugs.   No  attempt 
will  be  made  to  detail  here  the  definition  of  a  "new 
drug",  but  the  term  is  one  of  art.   Drugs  never  before 
marketed  in  the  United  States  by  anyone  clearly  fall 
within  the  definition  and  within  the  requirement  for  an 
approved  full  new  drug  application.   This  means  that  the 
safety  and  effectiveness  of  the  drug  for  its  intended 
use  must  be  established  to  the  satisfaction  of  FDA 
before  its  sale,  by  adequate  and  well-controlled  in- 
vestigations, including  testing  in  humans. 

Manufacturers  of  drugs  which  are  legally  defined  as 
"new"  but  which  have  been  on  the  market  in  the  United 
States  for  some  time  ("me-too"  drugs)  ,  may  obtain  short- 
form  approval  upon  less  than  full  safety  and  efficacy 

studies  in  humans. _/  This  is  because  such  studies  have 
been  done  by  others,  and  the  drugs  have  achieved  a  degree 
of  general  recognition  of  safety  and  efficacy. 

Additional  regulations  apply  to  the  importation  of 
controlled  substances  (narcotic  drugs  and  drugs  of  abuse 
such  as  amphetamines) ,±L'      Many  of  these  drugs  are  con- 
trolled by  quotasiL!/  established  and  given  to  importers 
on  the  basis  of  demonstrated  medical  need  for  the  drugs 
in  the  United  States. ±z/     All  importers  of  controlled 
substances  must  also  be  registered. ±2/ 

In  addition,  imported  drugs  like  all  drugs  must  be 
properly  labeled  in  English.   Active  ingredients  must 
be  declared  by  their  chemical  name  and  their  amount 
indicated.il/   Other  ingredients  need  not  be  declared. 
Bulk  drug  substances  intended  solely  for  manufacturing, 
reprocessing  or  repacking  may  be  labeled  only  in  general 
terms. LL'      Finished  dosage  forms,  however,  must  bear 
adequate  directions  for  lay  use,±§/  or  bear  a  restriction 
to  prescription  by  or  on  the  order  of  a  physic ianij/  and 
contain  within  the  package  adequate  labeling  (called  a 
"package  insert"),  describing  the  use  to  which  the  drug 
is  to  be  put,  any  hazards  associated  with  its  use  and 
any  warnings  necessary  to  prevent  its  misuse. £2/ 

Limited  and  tightly  controlled  distribution  of  a  new 
drug  may  be  permitted,  however,  upon  FDA  approval  of 


-  72  - 


plans  to  investigate  such  a  new  drug  in  humans. 21/  Under 
such  an  exemption,  limited  tests  may  be  conducted  in 
humans  to  establish  the  drug's  safety  and  effectiveness. 
During  this  phase  the  drug  may  not  be  commercially  marketed, 
and  FDA  rigidly  controls  the  nature  and  details  of  the 
investigation . 

The  requirements  for  drugs  also  apply  to  drugs  and  drug 
substances  intended  for  use  in  animals.  2,2/  More  complex 
regulatory  requirements,  including  extensive  requirements 
for  premarket  testing  and  clearance,  apply  to  drugs  for 
animals  intended  for  food  consumption.Zj/   In  this  con- 
nection, the  United  States  bars  from  use  any  substance 
shown  to  cause  cancer  in  man  or  animal  if  it  can  be  found 
in  the  tissues  of  the  animal  after  slaughter. £2/ 

III.  Medical  Devices 

Medical  devices  are  now  much  less  stringently  regulated 
by  the  U.S.  Government  than  are  drugs.   They  may  be 
detained  during  import  if  they  are  alleged  to  be 
adulterated  (insanitary)  or  misbranded,  that  is,  without 
adequate  directions  for  use.  =-2J      New  legislation  would, 
however,  impose  on  medical  devices  registration  and 
testing  requirements  now  applicable  only  to  drugs  and 
new  drugs.*   Labeling  requirements  for  devices  are 
identical  to  those  for  drugs.—/   In  this  connection, 
it  is  sometimes  the  case  that  the  Food  and  Drug  Adminis- 
tration takes  the  position  that  something  is  a  drug  that 
ordinarily  might  be  thought  to  be  a  device.   For  example, 
the  agency  has  stated  that  hard  contact  lenses  for  the 
eyes  are  devices  while  soft  contact  lenses  are  new  drugs 
subject  to  premarket  approval.   The  agency  has  taken  this 
position  because  it  believes  that  soft  lenses  have  a 
potential  for  infecting  the  eye  and  therefore  that 
strict  regulatory  control  is  warranted. 

IV.  Cosmetics 

Cosmetics,  like  devices,  are  less  tightly  controlled 
from  an  inspection  and  registration  point  of  view.   Ap- 


The  Medical  Device  Amendments  of  1976  were  enacted 

on  May  28,  1976  as  Public  Law  94-295.   The  act  amends 

Title  V  of  the  Federal  Food,  Drug  and  Cosmetic  Act, 

21  U.S.  Code  §  301  et  seq,  and  provides  for  comprehensive 

regulation  of  medical  devices. 
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plicable  to  cosmetics,  however,  are  important  labeling 
requirements  that  must  be  strictly  observed,  including 
full  ingredient  declarations!!/  and  specific  warnings 
for  particular  classes  of  products  such  as  aerosol 
sprays. 21'   Moreover,  the  use  of  unapproved  color 
additives  in  cosmetics  (e.g. .  the  colors  used  in  lip- 
stick) is  prohibited  by  law.29/  Finally,  cosmetics 
will  be  denied  admission  to  the  U.S.  if  they  are 
adulterated  or  misbranded.22/ 

The  legal  status  of  cosmetics  almost  always  depends 
on  the  claims  made  for  the  product  on  their  labels  or 
in  advertising  for  them.   Thus,  as  in  the  case  of  devices, 
FDA  will  sometimes  seek  to  call  a  cosmetic  a  drug.   For 
example,  two  hand  lotions  may  contain  the  same  ingredients, 
but  the  one  claiming  to  help  "heal"   chapped  hands  might 
be  a  drug  while  the  other,  promising  only  to  make  hands 
feel  soft  and  fresh,  is  a  cosmetic.   Therefore,  the  label 
of  the  product  and  the  words  used  on  it  are  often  critical 
to  how  the  product  will  be  regulated  by  the  United  States 
Government. 

V.   Food 

Manufacturers  of  only  one  form  of  food  are  required  to 
register  with  the  FDA  prior  to  admission  of  their  products 
into  the  United  States:   canners  of  low-acid  foods  in 
hermetically  sealed  containers  (for  example,  canned 
potatoes)  ._/  In  general,  low-acid  foods  have  a  pH 
value  greater  than  4.6,  but  the  definition  in  fact  is 
more  complex. 22/  Registrants  are  required  to  file  their 
canning  processes  with  the  Food  and  Drug  Administration 
so  the  agency  may  ensure  that  they  are  sufficient  to 
kill  any  dangerous  microorganisms,  especially  botulini. 
Registrants  are  also  subject  to  inspection.   Low-acid 
canned  foods  from  unregistered  canners  are  simply  denied 
entry  into  the  United  States  or  seized  within  the  United 
States. 

FDA  has  imposed  strict  requirements  for  English  language 
labeling  of  foods  generally.   FDA's  regulations  define 
in  detail  the  location,  type  size  and  terms  for  declaring 
the  net  quantity  of  the  contents  on  the  principal  display 
panels  of  food  packages, 22/  the  name  and  address  of  the 
manufacturer  of  food,2i/  and  the  size  of  servings  when- 
ever the  number  of  servings  are  stated. 22/ 
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For  most  foods,  full  ingredient  disclosure  (in  descending 
order  of  volume)  is  also  required.   For  some  standardized 
food  (food  required  to  meet  specific  recipe  standards, 
such  as  bread) ,  most  ingredients  need  not  be  declared. 
For  most  standardized  foods,  however,  optional  ingredients, 
such  as  those  added  to  retard  spoilage  and  nutritional 
additives,  must  be  declared  on  the  label. 

Full  disclosure  of  nutritional  information  on  food  labels 
has  also  recently  been  imposed. £6/  These  new  regulations 
require  that  the  packaging  of  foods  for  which  nutritional 
claims  are  made  or  whose  labels  or  advertising  include 
nutritional  information,  must  bear  full  nutritional  labeling 
as  detailed  in  the  regulations.—/  These  regulations  also 
apply  to  any  food  (other  than  those  for  special  dietary 
uses)  .±8/  to  which  vitamins,  minerals  and  proteins  have 
been  added.—/  When  a  food  is  covered  by  the  regulations, 
nutritional  quantities  are  required  to  be  declared  in 
relation  to  average  servings  and  in  terms  of  caloric, 
protein,  carbohydrate,  and  fat  content. £2/  Vitamin  con- 
tent, expressed  as  percentages  of  U.S.  Recommended  Daily 
Allowances  (U.S.  RDA)  ,  must  also  appear. iJk/ 

These  regulations  prohibit  claims  that  a  food  is  a 
"significant  source"  of  a  nutrient  if  a  serving  does  not 
contain  at  least  10  percent  of  the  Recommended  Daily  Al- 
lowance for  that  nutrient.—/  Claims  of  nutritional 
superiority  are  also  prohibited  if  the  food  does  not 
contain  10  percent  more  nutrients  than  the  product  to 
which  it  is  compared.—/ 

Additional  regulations  set  standards  for  labeling  foods 
for  special  dietary  usesii/  and  for  those  claiming  value 
in  the  prevention  or  treatment  of  heart  or  arterial 
disease  (such  as  low  in  cholesterol)  ,2jL' 

The  Food  and  Drug  Administration  has  also  established 
action  levels  and  tolerances  for  various  poisonous  or 
deleterious  substances  found  in  food.   Specifically, 
action  levels  or  tolerances  have  been  proposed  for 
mercury  in  fish  and  shellfish,  aflatoxins  in  shelled 
peanuts  and  peanut  products,  and  lead  in  evaporated  milk. 
Food  containing  amounts  of  these  ingredients  in  excess 
of  the  action  levels  are  subject  to  seizure. 

There  are  also  a  series  of  specific  defect  (filth) 
levels  established  for  canned  tomatoes,  tomato  paste 
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and  for  various  other  commodities.— '      Thus,  it  is  not  un- 
common to  find  large  amounts  of  commodities  coming  into 
the  United  States  being  detained  due  to  contamination 
from  minute  amounts  of  filth. 

The  addition  of  chemical  additives  to  foods  is  also 
tightly  control led. ZJJ      Such  additives  must  be  approved 
by  the  Food  and  Drug  Administration  after  being  tested 
for  safety;  especially  detailed  rules  apply  to  many 
additives,  such  as  preservatives  and  stabilizers,  and 
colors  are  covered  by  particularized  rules. £8/  Foods 
containing  unapproved  additives  are  deemed  by  the  law 
to  be  unsafe. 

Finally,  certain  foods  such  as  peanut  butter  are  required 
to  meet  recipe   standards  set  out  in  federal  regulations. 12/ 
While  these  regulations  permit  the  use  of  some  optional 
ingredients,  they  are  basically  designed  to  insure  that 
all  foods  meeting  them  contain  a  specified  amount  of  the 
characterizing  ingredients,  e.g. ,  peanut  butter  is  re- 
quired to  contain  ninety  percent  peanuts. J12/ 

VI.   Conclusions 

The  regulation  of  foods,  drugs,  cosmetics  and  medical 
devices  by  the  United  States  Government  is  detailed  and 
extensive.   However,  many  of  the  regulations  may  be 
easily  met  by  informed  sellers,  and  significant  opportu- 
nities exist  for  entry  into  the  United  States  market. 

IMPORT  QUOTAS 

Section  22  of  the  United  States  Agricultural  Adjustment 
Act  permits  the  President  to  place  absolute  quotas  on 
certain  commodities,  whenever  imports  threaten  the 
effectiveness  of  U.S.  Government  domestic  agricultural 
programs  and  support  prices.   Once  these  quotas  are 
achieved  further  imports  are  not  permitted.   Most  of 
these  absolute  quotas  specifically  designate  the  amounts 
of  the  commodity  permitted  to  enter  from  each  country. 
They  also  usually  include  small  open  categories  under 
which  all  other  importers  may  seek  entry  for  their  goods. 

Quotas  are  established  under  the  Agricultural  Adjust- 
ment Act  for  such  commodities  as  peanuts,  cotton  of  certain 
staple  lengths,  and  for  certain  dairy  products  such  as 
natural  cheddar  cheese.   Animal  feeds  containing  milk 
or  milk  derivatives  are  also  subject  to  absolute  quotas. 
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Until  recently  a  specific  quota  system  applied  to  the 
import  of  sugar,  candy  and  confectionery.   That  legislation 
has  expired,  however,  and  candy  and  confectionery  are  now 
free  of  quotas.   There  remains  a  quota  on  sugar  imposed 
only  after  it  was  determined  that  higher  tariffs  would 
be  required  without  the  quota. 

The  Meat  Import  Law,  enacted  in  1964,  requires  the 
President  to  impose  import  quotas  if  the  Secretary  of 
Agriculture  estimates  that,  in  the  absence  of  restraints, 
imports  of  fresh,  chilled,  or  frozen  beef,  veal,  mutton, 
and  goat  meat  equal  or  exceed  a  level  established  by  a 
formula  in  the  Act.   Quotas,  however,  have  never  been 
imposed  under  the  Meat  Act.   When  imports  were  expected 
to  exceed  levels  permitted  by  the  Act,  agreements  were 
negotiated  with  the  major  suppliers  whereby  they  limited 
their  exports  of  meat  to  the  United  States. 

There  are  fairly  simple  procedures  established  whereby 
quantities  of  the  quota  are  filled.  One  type  depends 
largely  on  the  history  of  imports,  with  the  quota  al- 
located to  traditional  suppliers  or  to  U.S.  importing 
firms  based  on  historical  performance.  A  second  type 
is  on  a  first-come,  first-serve  basis. 

Another  form  of  quotas  are  those  called  tariff  rate 
quotas.   These  permit  a  specified  quantity  of  mer- 
chandise to  be  imported  at  a  reduced  duty  rate.   These 
quotas  are  set  by  special  legislation  or  other  action. 
They  are  relatively  rare  and  variable  in  their  occur- 
rence and  are  thus  not  detailed  here.   The  procedures 
for  taking  part  in  such  quotas  are  the  same  as  described 
above  for  absolute  quotas.   These  quotas,  or  reduced 
tariffs,  are,  however,  generally  applicable  only  to 
imports  under  Category  1  (MFN)  and  not  to  those  under 
Category  2  (all  other) . 

TEXTILE  RESTRAINTS 

The  United  States  Government  maintains  a  textile  import 
program  to  provide  for  orderly  growth  of  textile  imports 
while  preventing  disruption  of  the  U.S.  market.   The 
program  is  authorized  under  domestic  law  by  Section  204 
of  the  Agricultural  Act  of  1956,  as  amended,  and  inter- 
nationally by  the  Arrangement  Regarding  International 
Trade  in  Textiles  (known  as  the  MFA)  negotiated  under 
GATT  auspices. 


-  77  - 


Section  204  authorizes  the  President  to  negotiate  with 
foreign  countries  export  restraint  agreements  covering 
agricultural  commodities,  or  products  manufactured  there- 
from, or  textile  products.   In  addition,  the  President  was 
given  authority  to  restrict  imports  of  a  product  in  order 
to  implement  a  multilateral  agreement  among  countries 
accounting  for  a  significant  part  of  world  trade  in  that 
product. 

The  MFA  provides  standards  for  importing  countries  to 
negotiate  export  restraint  agreements  or  to  impose  uni- 
lateral restraints  to  prevent  market  disruption  as  defined 
in  the  MFA. 

Under  these  two  authorities  the  United  States  has  nego- 
tiated agreements  with  18  countries.   Most  of  these  agree- 
ments cover  imports  of  cotton,  wool,  and  manmade  textile 
fiber  products. 

The  United  States  Government  monitors  imports  from  un- 
restrained suppliers  to  insure  that  these  imports  do  not 
cause  market  disruption  or  prejudice  the  interests  of 
countries  which  have  agreed  to  restrain  their  exports. * 


*   For  additional  comment  on  the  subject  of  this  presentation, 
see  question  and  answer  1  on  page  115. 
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FOOTNOTES 

1.  21  U.S.C.  §381,  i.e.,  Title  21  United  States  Code, 
Section  381(a).   (The  United  States  Code  is  the 
official  compilation  of  U.S.  Federal  statutes.) 

2.  21  U.S.C.  §381(a)  (1) . 

3.  21  U.S.C.  §381(a) (2) . 

4.  21  U.S.C.  §381(a)  (3) . 

5.  21  U.S.C.  §360(i);  21  C.F.R.  §207.40. 

6.  21  U.S.C.  §321(p) . 

7.  21  C.F.R.  §211,  i.e.,  Title  21,  United  States  Code  of 
Federal  Regulations,  Section  211.   (The  Code  of  Federal 
Regulations  is  the  compilation  of  Federal  regulations 
issued  under  the  laws  contained  in  the  United  States 
Code.)   "Good  manufacturing  practice"  is  a  defined  term 
covered  in  reasonable  detail  by  these  regulations. 

8.  21  U.S.C.  §360(h) . 

9.  21  U.S.C.  §357. 

10.  21  U.S.C.  §321(g)(l)  and  (p) . 

11.  21  C.F.R.  §314. 1(f) . 

12.  21  U.S.C.  §951  and  following,  21  C.F.R.  §1312. 

13.  21  U.S.C.  §826.   Quotas  are  applicable  to  Schedule  I 
drugs  such  as  morphine  and  Schedule  II  drugs  such  as 
amphetamines . 

14.  21  C.F.R.  §1303.11. 

15.  21  C.F.R.  §1312.11. 

16.  21  C.F.R.  §201.10. 

17.  21  C.F.R.  §201.122. 

18.  21  C.F.R.  §201.5. 

19.  21  C.F.R.  §201.100. 

20.  21  C.F.R.  §201.100 (c) (2)  and  (d) . 

21.  21  C.F.R.  §312.1. 
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22.  21  U.S.C.  §360a. 

23.  21  U.S.C.  §360a(m) (1) . 

24.  21  U.S.C.  §360a(d)  (1)  (H)  . 

25.  21  U.S.C.  §381(a) . 

26.  21  C.F.R.  §201.1  and  following. 

27.  21  C.F.R.  §701.3. 

28.  21  C.F.R.  §740.11. 

29.  21  U.S.C.  §376. 

30.  21  U.S.C.  §381(a) . 

31.  21  C.F.R.  §90.20(k) . 

32.  21  C.F.R.  §128b.l(m). 

33.  21  C.F.R.  §1.8b. 

34.  21  C.F.R.  §1.8a. 

35.  21  C.F.R.  §1.8c. 

36.  21  C.F.R.  §1.17. 

37.  21  C.F.R.  §1. 17(d) . 

38.  21  C.F.R.  §1. 17(h) (2) . 

39.  21  C.F.R.  §1.17  (a) . 

40.  21  C.F.R.  §1. 17(b),  §gl. 17(c) (3)-(6). 

41.  21  C.F.R.  §1. 17(c) (7). 

42.  21  C.F.R.  §1. 17(c) (7) (C) . 
4  3.  Same  as  footnote  39. 

44.  21  C.F.R.  §125.1  and  following. 

45.  21  C.F.R.  §1.18. 

46.  These  defect  levels  may  be  obtained  from  the 
Food  and  Drug  Administration. 
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47.  21  U.S.C.  §348. 

48.  21  U.S.C.  §376.  * 

49.  The  standards  are  set  out  at  21  C.F.R. ,  Parts  14  to  53. 

50.  21  C.F.R.  S46.1. 
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OVERVIEW  OF  VARIOUS  FEDERAL  LAWS  REGULATING 
FOREIGN  TRADE  AND  ECONOMIC  ACTIVITY  IN  THE  U.  S. 

William  P.  Thorn,  Jr. 

The  purpose  of  this  presentation  is  to  provide  the  Soviet 
side  with  a  brief  introduction  to  several  federal  laws  and 
administrative  regulations  which  govern  certain  aspects  of 
foreign  trade  and  foreign  economic  activity  in  the  United 
States.   Time  does  not  allow  us  to  present  a  detailed 
examination  of  these  laws;  our  intent  is  simply  to  inform 
you  of  the  laws*  existence  and  we  would  be  pleased  to 
provide  you  with  more  information  in  the  future  if  you 
so  desire.   It  should  be  noted  at  the  outset  that  these 
federal  laws  and  regulations  apply  equally  to  all  nations. 
There  are  four  general  areas  I  shall  touch  upon  in  this 
presentation  with  respect  to  federal  regulation:   United 
States  Government  procurement;  banking;  communications  and 
transportation;  and  energy  and  natural  resources. 

There  are  two  laws  which  place  restrictions  on  U.S. 
Government  procurement.   The  first,  the  Buy  American  Act 
of  1933,  requires  that  only  articles,  materials,  or  sup- 
plies produced  or  manufactured  in  the  United  States  be 
acquired  for  public  use,  that  is  by  or  for  U.S.  Government 
agencies  or  departments.   For  the  purposes  of  this  Act, 
the  United  States  includes  not  only  the  fifty  states  but 
also  Washington,  D.  C,  Puerto  Rico,  American  Samoa,  the 
Panama  Canal  Zone,  and  the  U.S.  Virgin  Islands.   The  pro- 
visions of  the  Buy  American  Act  are  not  applicable,  however, 
if  the  head  of  a  U.S.  Government  agency  determines  that 
the  acquisition  of  a  domestic  product  is  not  consistent 
with  the  public  interest  or  if  its  cost  is  unreasonably 
high — generally  6  to  12  percent  above  the  foreign  price. 
The  restrictions  of  the  Buy  American  Act,  it  should  be 
stressed,  do  not  apply  to  materials  purchased  for  use 
outside  the  United  States  nor  to  items  which  the  Govern- 
ment has  determined  are  not  produced  in  the  United  States 
in  "sufficient  and  reasonably  available  commercial  quantities 
and  of  satisfactory  quality."   There  is  a  standard  clause 
implementing  the  provisions  of  this  Act  which  must  be 
inserted  in  all  contracts  with  the  U.S.  Government  for 
supplies,  services,  and  construction.   In  the  event  a 
contractor  or  sub-contractor  does  not  comply  with  these 
provisions,  he  cannot  be  awarded  such  contracts  for  the 
following  three  years. 
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The  Barry  Amendment  to  the  Defense  Appropriations  Act 
is  a  second  restriction  on  U.S.  Government  procurement. 
It  restricts  the  Department  of  Defense  from  procuring 
articles  of  food,  clothing,  cotton,  silk,  synthetic  fabric, 
or  specialty  metals  which  are  not  produced  in  the  United 
States. 

There  are  also  regulations  governing  the  use  of  U.S. 
Government  funds  made  available  under  the  Foreign  Assistance 
Act.   One  provision  of  the  Act  stipulates  that  these  funds 
may  be  used  for  procurement  outside  the  United  States  only 
if  the  President  determines  that  such  procurement  will  not 
result  in  adverse  effects  upon  the  U.S.  economy.   A  second 
section  prohibits  the  use  of  funds  appropriated  pursuant 
to  this  Act  for  the  acquisition  of  any  drug  or  pharmaceutical 
product  manufactured  outside  the  United  States  if  those 
products  involve  the  use  of  or  are  covered  by  an  unexpired 
U.S.  patent. 

It  should  be  noted  that  these  three  laws,  the  Buy  American 
Act,  the  Barry  Amendment,   and  the  two  sections  of  the 
Foreign  Assistance  Act,  apply  not  only  to  the  U.S.  Government 
per  se  but  also  to  private  parties  contracted  by  U.S.  Govern- 
ment agencies  to  undertake  procurement  for  their  programs. 

In  the  area  of  banking,  there  are  two  important  regulations 
that  apply  to  all  countries  that  wish  to  establish  bank 
operations  in  the  United  States.   The  Bank  Holding  Company 
Act  requires  that  any  foreign  company  establishing  a  banking 
subsidiary  in  the  United  States  or  acquiring  control  of  an 
existing  domestic  bank  must  receive  approval  from  the 
Board  of  Governors  of  the  Federal  Reserve  Board.   This  Act 
currently  contains  no  specific  restrictions  on  foreign  banks. 
Although  foreign  banking  operations  in  the  United  States 
may  be  in  the  form  of  a  branch,  agency,  subsidiary  or 
representative  office,  only  subsidiaries  incorporated  under 
State  or  Federal  law  may  become  members  of  the  Federal 
Reserve  System  or  the  Federal  Deposit  Insurance  Corporation. 
Thus  neither  branches  nor  agencies  of  foreign  banks  are 
members  of  or  subject  to  regulation  by  the  Federal  Reserve. 

There  are  several  restrictions  that  apply  to  aliens  and 
foreign  entities  in  the  communications  field.   Pursuant 
to  the  Federal  Communications  Act,  the  Federal  Communications 
Commission  cannot  issue  a  license  to  aliens,  foreign  govern- 
ments, or  foreign-owned  or  controlled  corporations  for  the 
operation  of  an  instrument  for  the  transmission  of  com- 
munications.  Exceptions  to  this  law  can  be  made,  however, 
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if  the  Federal  Communications  Commission  determines  that 
granting  a  license  would  be  in  the  public  interest.   In 
addition,  foreign  citizens  are  not  allowed  to  be  licensed 
as  television  or  radio  station  operators. 

Although  at  present  there  are  no  prohibitions  against 
foreign  investment  in  U.S.  newspapers,  the  Foreign  Agents 
Registration  Act  applies  to  any  U.S.  corporation  which  is 
controlled  or  financed  by  a  foreign  entity  if  it  carries 
on  any  activity  in  the  United  States  intended  to  influence 
American  domestic  or  foreign  policy  or  to  promote  the  in- 
terests of  a  foreign  government.   This  law  requires  regis- 
tration with  the  Attorney  General  and  filing  and  disclosure 
with  respect  to  a  broad  spectrum  of  political  information 
disseminated  in  the  United  States  on  behalf  of  foreign 
interests. 

With  regard  to  transportation,  a  foreign  air  carrier  needs 
the  approval  of  the  Civil  Aeronautics  Board  in  order  to 
acquire  control  of  a  company  engaged  in  any  phase  of  aero- 
nautics.  As  the  Soviet   side  is  aware,  the  Jones  Act  of 
1920  allows  only  vessels  which  were  built  and  are  regis- 
tered in  the  United  States  and  are  owned  by  U.S.  citizens 
to  be  used  in  coastal  and  fresh  water  shipping  of  freight 
or  passengers  between  points  in  the  United  States  or  its 
territories  (except  American  Samoa) .   In  order  for  a 
corporation  to  register  either  a  ship  or  aircraft  in  the 
United  States,  a  company's  principal  officer  must  be  a 
U.S.  citizen  and  75  percent  of  the  stock  must  be  owned 
by  U.S.  citizens. 

The  last  category  where  specific  federal  regulations 
on  foreign  investment  exist  is  the  area  of  energy  and 
natural  resources.   In  the  field  of  atomic  energy,  foreign 
governments,  corporations,  or  corporations  controlled  by 
foreign  interests  are  prohibited  by  the  Atomic  Energy 
Act  from  operating  atomic  energy  utilization  or  production 
facilities  in  the  United  States.   Determinations  as  to  what 
constitutes  foreign  control  are  made  on  a  case-by-case  basis 

The  Universal  Leasing  Act  of  1920  prevents  aliens  or 
foreign-controlled  enterprises  from  acquiring  rights  of 
way  for  oil  pipelines  or  acquiring  leases  for  mining  coal, 
oil,  or  certain  other  minerals  on  federal  lands  other  than 
the  outer  continental  shelf.    A  foreign-controlled  cor- 
poration may  hold  an  interest  in  such  a  lease,  however,  if 
its  home  country  grants  reciprocal  rights  to  U.S.  companies. 
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Under  the  Outer  Continental  Shelf  Act  and  Department  of 
Interior  regulations  a  foreign-controlled  enterprise  may 
hold  and  exploit  a  lease  on  the  outer  continental  shelf; 
foreign  ownership  of  up  to  10  0  percent  is  permitted.   In 
addition,   a  foreign-owned  or  controlled  enterprise  which 
has  been  incorporated  in  the  United  States  can  obtain 
leases  for  the  development  of  geothermal  steam  and  associated 
resources  under  the  Geothermal  Steam  Act. 

In  connection  with  ownership  of  land,  federally  owned 
land  may  be  transferred  or  leased  to  corporations  organized 
within  the  United  States  and  permitted  to  do  business  in 
the  state  in  which  the  land  is  located.   There  is  no  limit 
upon  the  percentage  of  foreign  ownership  that  a  domestically 
incorporated  firm  may  have,  provided  that  the  country  whose 
citizens  own  shares  of  the  U.S.  firm  grants  reciprocal 
privileges  to  U.S.  citizens.   Where  such  reciprocity  does 
not  exist,  the  American  corporation  purchasing  public  land 
must  be  majority-owned  by  U.S.  citizens. 

These  then  are  some  of  the  salient  laws  restricting  foreign 
economic  activity  in  the  United  States.   Although  many  of 
the  laws  and  regulations  covered  by  this  presentation  may 
not  be  completely  applicable  to  U.S .-U.S ,S .R.  commercial 
and  financial  relations,  we  thought  it  would  be  beneficial 
to  inform  the  Soviet  side  of  the  restrictions  that  do  exist. 
It  is  important  to  remember  that  these  laws  apply  to  all 
foreign  countries  and  not  just  the  U.S.S.R.   If  the  Soviet 
side  desires  more  detailed  information  on  the  material 
presented  here,  we  shall  be  glad  to  obtain  it  for  you. 
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PRODUCT  LIABILITY  IN  AMERICAN  LAW:   GENERAL 
PRINCIPLES  AND  RECENT  CASES 

Whitmore  Gray 

The  emergence  of  a  true  law  of  product  liability  was  one 
of  the  most  significant  developments  of  American  law  in 
the  1960's.   There  had  been  ways  prior  to  1960  in  which 
persons  who  suffered  losses  because  of  defective  goods 
could  recover  from  their  sellers  or  manufacturers.   During 
the  last  decade,  however,  there  was  a  landslide  of  develop- 
ments:  Plaintiffs  were  allowed  to  sue  more  people  in  the 
distributive  chain  for  more  kinds  of  losses;  manufacturers 
were  increasingly  held  liable  in  tort  actions  without  any 
showing  of  fault;  and  contractual  limitations  on  the  per- 
formance standards  required  of  goods,  or  on  remedies  for 
their  non-performance,  met  with  greater  disfavor  in  the 
courts. 

There  may  also  be  questions  based  on  your  own  individual 
experiences  which  you  would  like  to  have  discussed.   Since 
the  subject  matter  is  so  broad,  I  would  like  to  be  able 
to  concentrate  on  those  points  which  are  of  particular 
interest  to  each  one  of  you.   Dan  Stein  has  suggested 
some  questions  which  have  been  raised  previously  by  Soviet 
and  American  lawyers  in  their  discussions,  and  I  will  at 
least  try  to  cover  some  of  those  points. 

What  is  the  theoretical  basis  for  recovery  (or  better, 
what  are  the  theoretical  bases  for  recovery) ? 

Our  case  law  reflects  three  rather  separate  bases  for 
recovery  in  cases  where  defective  products  have  caused 
losses. 

We  have  a  well-developed  case  law  allowing  a  tort  action 
against  a  seller  whose  goods  caused  injury  to  his  customer, 
either  because  of  his  misrepresentation  regarding  them  or 
because  of  defects  therein  caused  by  his  negligence.   For 
example,  a  pharmacist  can  give  me  medicine  and  bad  instruc- 
tions, or  may  have  mixed  it  carelessly.   Over  the  years 
this  remedy  was  widened  to  include  suits  by  buyers  against 
the  negligent  manufacturer  of  the  goods  in  addition  to 
the  person  who  sold  them.   Since  1916  this  manufacturer's 
liability  has  extended  beyond  the  circle  of  contract  to 
anyone  injured  by  something  which  will  be  dangerous  if 
defective.   Manufacturers  were  also  held  to  have  made 
general  misrepresentations  to  the  public  through  their 
advertising,  etc.,  which  could  be  used  as  the  basis  of 
a  tort  claim. 
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The  other  traditional  source  of  liability  is  generally 
described  as  arising  from  contract,  rather  than  from 
tort.   A  seller  is  considered  to  promise  or  "warrant" 
that  his  goods  possess  certain  qualities.   When  he  ex- 
pressly says  so  by  words  or,  for  example,  by  the  samples 
he  shows  in  the  contracting  process,  the  close  tie  to  a 
tort  misrepresentation  theory  is  obvious.   When  his 
warranty  is  implied,  i.e.  imposed  on  him  by  law  because 
as  a  seller  of  goods  he  should  be  held  to  a  reasonable 
standard  of  quality,  the  relation  to  the  tort  standard  of 
reasonable  care  can  be  seen. 

A  parallel  expansion  to  that  in  tort  has  occurred  in  the 
warranty  field.   A  manufacturer's  claims  in  his  advertising 
have  sometimes  been  treated  as  though  they  were  represen- 
tations in  an  actual  sale,  and  those  who  bought  from  whole- 
salers or  retailers  were  allowed  to  sue.   Users  of  the 
goods  other  than  buyers  who  were  injured  by  them  were 
allowed  to  sue  sellers  or  even  manufacturers.   Some  cases 
have  allowed  anyone  who  suffers  economic  loss  because  of 
manufacturers'  misrepresentations  or  the  poor  quality  of 
goods  to  sue  the  manufacturer.   The  concept  was  extended 
beyond  goods  to  services,  and  beyond  sales  to  leases, 
gifts,  etc. 

One  cause  for  reexamination  of  the  contract  warranty 
basis  for  recovery  was  the  enactment  of  the  Uniform  Com- 
mercial Code.   By  the  end  of  the  1960 's  it  had  gone  into 
effect  in  every  American  jurisdiction  except  the  state 
of  Louisiana.   While  the  UCC  for  the  most  part  simply 
restated  the  prior  law  of  "warranty"  insofar  as  it  defined 
the  quality  obligations  of  the  seller,  it  made  a  major 
change  in  the  circle  of  those  entitled  to  sue  if  injured 
by  a  failure  of  the  seller  to  furnish  goods  which  conformed 
to  those  standards. 

Section  2-318  of  the  UCC  draws  a  rather  arbitrary  line 
regarding  the  extension  of  warranty  liability.   While  it 
extends  to  some  of  those  who  are  likely  to  be  effected 
by  the  use  of  the  chattel,  there  are  others  whose  position 
is  equally  endangered,  e.g.  an  employee,  who  fall  outside 
the  statutory  circle.   There  are  also  versions  of  2-318 
as  enacted  in  a  number  of  jurisdictions  which  extend 
coverage  to  other  persons  and  other  interests.   No  version 
of  the  UCC  says  anything,  however,  about  extending  recovery 
back  up  the  chain  of  distribution,  i.e.  about  suits  against 
the  original  manufacturer  or  the  wholesaler  of  the  goods 
as  opposed  to  the  immediate  seller  of  the  injured  buyer, 
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etc.   (The  comments  state  that  the  Code  is  neutral  re- 
garding the  "developing  case  law"  on  that  point.) 

Finally,  a  third  source  of  liability  came  to  be  recognized, 
commonly  called  "strict  liability,"  or  "strict  liability 
in  tort."   Perhaps  those  who  originally  stated  it  thought 
they  were  simply  restating  the  prior  case  law.   Liability 
in  the  contract  warranty  cases  had  always  been  "strict" 
in  that  no  fault  on  the  part  of  the  seller  or  manufacturer 
was  required.   The  tort  cases  had  very  early  extended 
protection  to  a  very  wide  circle  of  persons  for  a  wide 
variety  of  interests,  and  the  proof  of  negligence  had 
been  aided  by  presumptions  and  sympathetic  juries.   A 
number  of  cases  in  the  40' s  and  50' s  had  pointed  the  way, 
so  there  was  only  a  mild  shock  when  in  1962  the  first 
straightforward  holding  came  that  a  manufacturer  whose 
defective  goods  caused  personal  injury  was  liable  without 
fault. 

The  new  terminology  of  strict  liability  was  set  out  in 
the  Restatement  of  Torts,  Second,   Section  402A.   The 
Restatement  is  not  the  law  in  any  jurisdiction,  though 
it  may  be  very  attractive  to  a  court  to  cite  the  language 
of  the  Restatement  as  a  convenient  formulation  for  its 
holding.   In  fact  this  has  been  particularly  the  case 
with  Section  402A,  and  a  number  of  courts  have  said  they 
were  adopting  strict  liability  as  set  forth  in  the 
Restatement. 

Within  a  few  years  the  courts  had  gone  beyond  the  Restate- 
ment, and  broadened  the  circle  of  those  protected  in 
strict  liability  cases  from  purchasers  to  include  users 
and  then  bystanders.   Also,  protection  was  given  not  only 
in  cases  involving  personal  injury,  but  also  injury  to 
other  property,  or  to  the  goods  themselves. 

Some  judges  and  authors  may  have  thought  that  strict 
liability  would   swallow  up  negligence  and  warranty  bases 
for  defective  product  recoveries.   Some  texts  now  talk 
about  two  categories  only,  negligence  and  strict  liability, 
including  under  the  latter  heading  both  the  warranty  and 
new  strict  liability  in  tort  cases.   However,  in  practice 
there  remain  a  number  of  reasons  why  they  will  continue 
to  coexist,  making  life  difficult  for  lawyers  and  interesting 
for  professors. 

Lawyers  will  continue  to  prove  all  the  negligence  they 
can  on  the  part  of  the  defendant.   A  jury  is  much  more 
likely  to  return  a  large  verdict  when  fault  in  manufacture 
or  design  can  be  shown. 
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Warranty  will  survive  because  it  is  now  firmly  based  in 
a  statute,  the  Uniform  Commercial  Code.   In  addition,  it 
has  traditionally  been  used  to  recover  damages  in  purely 
economic  loss  cases,  where  negligence  and  strict  liability 
bases  have  not  yet  been  generally  recognized.   Therefore, 
in  states  which  allow  a  warranty  recovery  directly  against 
the  manufacturer,  the  policy  problems  of  extending  the 
interests  protected  in  strict  liability  cases  may  be 
avoided. 

On  the  other  hand,  in  other  jurisdictions  where  warranty 
has  not  been  so  extended,  and  in  cases  where  negligence 
did  not  exist  or  cannot  be  proved,  the  idea  of  strict 
liability  in  tort  may  prove  to  be  a  liberating  theory 
for  the  courts.   In  addition,  describing  the  "strict 
liability"  as  being  based  on  tort  rather  than  contract 
might  make  it  possible  to  collect  punitive  damages. 

Who  Can  Be  Sued? 

The  present  state  of  the  law  regarding  each  of  the 
three  bases  for  claims  can  be  summarized  as  follows. 

In  an  action  based  on  negligence,  a  plaintiff  can  no 
doubt  sue  his  immediate  seller,  or  the  seller's  whole- 
saler, or  the  manufacturer  of  the  item,  or  the  manu- 
facturer of  a  component,  or  the  assembler  or  contract 
processor  of  the  item.   The  lawyer's  problem  will  be, 
Against  whom  can  he  make  out  a  good  case  and  who  is  the 
best  source  for  a  recovery?   If  it  is  negligence  in  the 
production  of  the  item  which  led  to  the  injury,  then  some 
additional  negligence  in  the  form  of  failure  to  inspect 
or  the  like  will  have  to  be  found  on  the  part  of  others 
in  the  distributive  chain.   If  it  is  a  failure  to  make 
a  final  adjustment  before  delivery  which  appears  to  be 
the  cause  of  the  damage,  it  may  be  the  seller  or  dealer 
who  is  the  most  likely  target  for  making  out  a  good  case. 

In  the  claims  which  are  based  on  contract  warranty,  the 
UCC  deals  in  2-318  only  with  a  suit  against  the  immediate 
seller  by  a  buyer  or  those  within  the  protected  circle. 
In  the  comment  to  that  section  it  says  the  drafter's 
intent  was  to  leave  to  the  case  law  in  the  states  the 
question  whether  this  liability  (or  greater  liability) 
should   also  be  imposed  on  wholesalers,  manufacturers, 
etc.   While  there  continue  to  be  decisions  which  deny 
suit  on  a  warranty  basis  against  a  manufacturer,  states 
have  continued  their  pre-UCC  case  law  allowing  such 
actions  and  others  have  recently  adopted  this  position. 
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In  suits  which  are  based  on  strict  liability,  the  standard 
laid  down  by  Restatement  4  02A  is  that  one  may  sue  anyone 
in  the  distributive  chain  of  the  particular  product  who 
is  in  the  business  of  selling.   While  this  would  exclude 
a  friend  from  whom  the  item  was  bought,  it  would  clearly 
include  the  local  druggist,  his  wholesaler,  the  original 
manufacturer,  and  possibly  even  the  original  supplier 
of  defective  raw  material. 

What  Interests  Are  Protected? 

In  actions  against  the  seller  based  on  negligence,  it 
now  seems  clear  that  any  kind  of  physical  harm  will  be 
compensated.   This  includes  both  personal  injuries  and 
property  damage  to  the  defective  chattel  itself  as  well 
as  other  property. 

However,  there  are  cases  where  the  only  loss  is  a  pecuni- 
ary one.  For  example,  profits  are  lost  because  machinery 
does  not  operate  during  a  particular  period,  or  a  person 
has  to  rent  a  car  during  the  period  that  his  is  undergoing 
repairs.   In  such  cases  the  courts  have  held  that  these 
purely  economic  interests  are  not  entitled  to  protection 
against  mere  negligence. 

The  earliest  strict  liability  cases,  i.e.  those  involving 
food,  involved  personal  injury.   These  were  extended  to 
cover  animal  food,  and  therefore  injury  to  property.   There 
is  now  general  agreement  that  there  may  be  recovery  not 
only  for  damage  to  the  defective  chattel  itself,  and  to 
other  products  made  from  it,  but  also  to  other  property 
in  the  vicinity,  as  where  a  building  is  wrecked  by  an 
explosion  of  a  gasoline  stove.   Pecuniary  loss  alone, 
however,  has  not  been  readily  available  in  the  strict 
liability  cases. 

There  is  nothing  in  the  character  of  pure  economic  losses 
to  prevent  their  compensation  in  either  a  negligence  or 
strict  liability  tort  action.   In  fact  they  were  allowed 
in  a  1913  food  case,  where  the  Supreme  Court  of  the  State 
of  Washington  declared  strict  liability  without  privity 
as  to  food,  and  allowed  a  recovery  for  the  loss  of  good 
will  when  a  restaurant  served  the  bad  food  to  its  cus- 
tomers.  The  real  difficulty  is,  however,  where  the  result 
of  the  defect  is  simply  a  lower  value  for  the  thing.   This 
sounds  very  much  like  the  loss  of  the  "contract"  bargain. 
The  amount  of  loss  depends  on  an  interpretation  of  the 
quality  of  goods  which  were  required  to  be  furnished 
under  the  contract.   In  this  type  of  case  courts  may 
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feel  more  comfortable  limiting  the  economic  recovery  to  a 
suit  against  the  party  who  bargained.   We  will  look  later 
at  some  cases  which  suggest  a  new  departure  here,  holding 
that  any  consumer  who  has  gotten  a  defective  product  ought 
to  be  able  to  go  directly  against  the  manufacturer  for 
his  recovery. 

Recently,  there  has  been  a  good  deal  of  discussion  of  the 
possibility  of  an  award  of  punitive  damages  in  product 
liability  cases.   At  present  all  but  four  states  allow 
the  award  of  punitive  damages  in  appropriate  tort  cases, 
but  the  question  is  whether  product  liability  cases  fall 
within  that  category. 

The  original  basis  for  the  doctrine  was  the  particularly 
offensive  conduct  of  one  individual  dealing  with  another. 
In  a  product  liability  suit  there  may  be  a  whole  series  of 
plaintiffs  injured  by  the  same  defective  products,  each 
claiming  his  own  individual  punitive  damages.   This  would 
amount  to  punishing  the  defendant  repeatedly  for  the  same 
poor  design  or  manufacturing  fault.   For  example,  Richardson- 
Merrell  was  sued  by  hundreds  of  plaintiffs  in  connection 
with  its  anti-cholestrol  drug  MER-29.   The  claims  included 
many  millions  of  dollars  in  punitive  damages.   Forty  of 
the  claims  each  asked  for  more  than  $500,000  in  punitive 
damages,  i.e.  $20,000,000  of  punitive  damages  in  those 
actions  alone.   Actions  against  General  Motors  in  con- 
nection with  the  Corvair  automobile  have  included  claims 
for  punitive  damages,  and  the  Beach  Aircraft  Corporation 
recently  was  sued  in  California  in  a  class  action  claiming 
actual  damages  of  $8,000,000  and  punitive  damages  of 
$100,000,000. 

Now  that  we  have  looked  at  the  various  theories  which  have 
been  used  to  impose  liability  in  product  liability  cases, 
let  us  turn  to  the  defenses  that  are  available  against 
product  liability  claims  and  affirmative  steps  which  can 
be  taken  in  advance  to  limit  potential  liability.   In  con- 
nection with  this  second  point  we  will  consider  whether 
product  liability  can  be  disclaimed  generally  or  recovery 
be  limited  by  contract  clauses,  or  by  warnings  on  packages, 
instructions,  etc. 

What  Defenses  Are  Available? 

The  recognized  categories  of  "defenses"  in  product  liability 
cases  are  often  different  ways  of  raising  a  few  fundamental 
issues.   The  first  is  certainly  whether  there  was  in  fact 
a  defect  in  the  goods,  and  whether  that  defect  caused  the 
injury.   These  remain  the  fundamental  issues  in  many  cases. 
The  lawyer  in  charge  of  product  liability  cases  for  a  major 
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automobile  company  recently  told  me  that  they  seldom 
litigate  if  they  really  are  convinced  of  this  causal 
relationship.   On  the  other  hand,  they  also  refuse  to  settle 
in  any  case  where  they  think  their  product  was  not  at  fault. 

Defectiveness.   The  standards  for  "defectiveness"  have  been 
stated  in  various  ways.   The  tort  "strict  liability"  cases 
may  use  the  statement  from  Restatement  Second  Torts,  S  4  02A. 
The  warranty  standard  is  more  likely  to  be  phrased  in  terms 
of  conformity  to  express  descriptions  of  quality  or  safety, 
or  in  terms  of  an  implied  standard  that  the  product  be 
reasonably  fit  for  the  ordinary  purpose  for  which  such 
products  are  sold  or  used  (2-314  -  2-315) .   In  one  way  or 
another  the  standard  is  related  to  whether  the  product  is 
reasonably  fit  for  its  reasonably  foreseeable  use.   There- 
fore, even  if  a  product  is  manufactured  without  a  defect, 
there  may  be  strict  liability  if  there  is  a  design  defect 
which  results  in  injury,  or  if  there  is  a  failure  to  warn 
concerning  a  particularly  dangerous  foreseeable  use  of  the 
product.   (Also,  a  product  may  be  "defective"  if  it  is  not 
appropriate  for  the  use  for  which  it  is  sold,  e.g.  insuf- 
ficient cooling  capacity  of  a  freezer  unit  makes  it  defective 
even  though  the  motor  works  perfectly.) 

One  of  the  most  troublesome  questions  in  this  age  of  rapid 
technological  change  is  how  far  must  a  manufacturer  go  to 
design  a  "safe"  product?  We  mentioned  in  Part  I  the  Corvair 
cases,  where  General  Motors  has  been  sued  because  of  the 
defective  handling  ability  of  its  Corvair  car.   A  large 
number  of  cases  have  involved  injuries  sustained  when 
clothing  or  similar  items  caught  fire. 

Manufacturer's  Control.   The  plaintiff  may  in  some  cases 
have  to  produce  evidence  to  show  that  the  defect  arose 
during  the  manufacturer's  control  of  the  product.   (Time- 
of -purchase  evidence  at  least  puts  the  responsibility  back 
in  the  dealer,  and  is  usually  enough  to  raise  the  manu- 
facturer's responsibility.)   It  may  also  be,  however,  that 
a  product  was  free  from  defect,  i.e.  could  be  used  without 
causing  injury,  immediately  after  manufacture  or  upon 
delivery  to  the  plaintiff,  and  yet  became  unsafe  within 
a  reasonable  period  of  normal  use  thereafter.   This  product 
is  as  "defective"  as  one  which  had  a  dangerous  defect  at 
the  time  of  manufacturer's  sale,  and  many  arguments  have 
arisen  over  this  situation. 

Foreseeability. .   A  number  of  different  defenses  involve 
the  general  question  of  the  foreseeability  of  the  situation 
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in  which  the  injury  occurred.   Under  UCC  2-715,  for  example, 
one  must  decide  whether  it  was  foreseeable  that  this  failure 
of  the  goods  to  conform  to  the  warranted  standard  would 
cause  this  kind  of  injury.   This  is  closely  related  to 

whether  such  an  injury  would  occur  in  the  ordinary  course 
of  events,  which  is  the  test  under  UCC  2-714.   Whether 
the  negligence  or  defect  was  the  proximate  cause  of  the 
injury  is  the  question  in  UCC  2-715  (2)  (b)  . 

In  our  general  tort  law,  "proximate  cause"  is  often  de- 
fined in  terms  of  a  "normal"  or  usual  chain  of  events. 
Also,  the  persons  who  are  protected  by  the  ordinary 
negligence  action  are  often  described  in  these  same 
terms,  i.e.  the  defendant  had  a  tort  duty  to  those  who 
were  likely  to  be  injured  if  he  had  failed  to  use  reason- 
able care  in  the  design,  manufacture  or  testing,  etc. 
of  his  product. 

The  difficulty  of  separating  these  interrelated  concepts 
is  illustrated  by  a  recent  case  involving  a  person  with 
extremely  sensitive  skin.   The  case  was  tried  on  a  theory 
of  implied  warranty,  that  is,  a  theory  which  emphasizes 
the  fact  of  defect  and  injury  of  the  plaintiff  rather 
than  the  negligence  of  the  defendant.   The  court,  however, 
in  a  careful  opinion  came  to  the  conclusion  that  the  test 
could  be  stated  thus: 

"'The  law  requires  a  person  to  reasonably  guard  against 
probabilities,  not  possibilities,  and  one  who  sells  a 
product  on  the  market,  knowing  that  some  unknown  few, 
not  in  an  identifiable  class  which  could  be  effectively 
warned,  may  suffer  allergic  reactions  or  other  isolated 
injuries  not  common  to  ordinary  or  normal  persons,  need 
not  respond  in  damages.'" 

"...'We  believe  and  we  hold  that  in  such  cases  the  manu- 
facturer of  a  drug  intended  for  human  consumption  or 
intimate  bodily  use  should  be  held  liable  on  the  grounds 
of  implied  warranty  for  injurious  results  only  when  such 
results  or  some  similar  results  ought  reasonably  to  have 
been  foreseen  by  a  person  of  ordinary  care  in  an  appreciable 
number  of  persons  in  the  light  of  the  attending  circumstances' 

The  case  certainly  gives  the  impression  that  the  court 
was  concerned  about  a  reasonableness  standard,  i.e. 
negligence,  rather  than  the  "strict  liability"  theory 
usually  associated  with  an  action  based  on  warranty. 
In  fact,  the  court  found  persuasive  the  fact  that  the 
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company  had  only  received  an  average  of  2  complaints  of  ir- 
ritation per  1,000/000  bottles  sold  over  a  period  of  ten 
years.   Whether  the  reports  received  should  have  led  the  de- 
fendant to  foresee  "harm  to  an  appreciable  class  of  people" 
was  held  to  be  a  question  of  fact  for  the  jury  to  decide. 
Robbins  v.  Alberto-Culver  Co.,  499  P . 2d  1080,  (Kansas  1972) 

Plaintiff's  Conduct.   Related  to  the  concept  of  foresee- 
ability  are  questions  as  to  the  effect  of  the  plaintiff's 
own  conduct.   Did  he  fail  to  read  the  instructions  or 
misuse  the  product,  or  did  he  continue  to  use  it  after 
becoming  aware  of  the  danger?   Was  this  conduct,  in 
other  words,  a  proximate  or  principal  cause  of  his  injury? 
One  must  also  ask,  however,  whether  such  conduct  should 
have  been  "foreseeable"  if  it  was  what  most  people  would 
have  done  in  the  ordinary  course  of  events. 

Whether  "contributory  negligence" will  be  available  as 
a  defense  may  be  partly  a  problem  of  terminology.   First, 
it  should  be  pointed  out  that  a  majority  of  American 
jurisdictions  still  do  not  accept  the  idea  of  "comparative 
negligence."   The  rule  is  generally  that  any  negligence 
on  the  part  of  a  plaintiff  bars  him  from  relief  based  on 
the  defendant's  negligence.   It  may  in  fact  be  in  part  to 
get  around  this  rule  that  strict  liability  or  warranty 
is  used  as  a  theory  of  recovery.   It  is  often  said  that 
contributory  negligence  does  not  bar  relief  in  such  cases, 
though  the  reality,  however,  is  somewhat  different.   The 
plaintiff's  conduct  may  in  fact  be  very  much  in  question, 
though  called  something  else. 

The  rationale  of  most  of  the  decided  cases  can  be  sum- 
marized as  follows:   The  plaintiff's  failure  to  discover 
a  danger  in  the  article  will  usually  not  be  a  defense. 
On  the  other  hand,  if  plaintiff  uses  the  product  after 
he  knows  of  the  danger,  then  there  is  a  good  chance  that 
a  defense  will  be  available,  and  this  result  does  not  seem 
to  depend  on  the  theory  of  the  case.   The  result  may  be 
described  in  terms  of  his  non-reliance  on  the  safety  of 
the  product  once  he  knows  of  the  defect,  or  in  an  assump- 
tion of  risk  on  his  part,  or  simply  that  the  plaintiff's 
conduct  rather  than  the  defect  in  the  product  was  the 
most  significant  cause  of  his  injury. 

It  may  be  that  a  manufacturer  must  at  least  warn  against 
a  foreseeable  misuse  of  his  item.   For  example,  because 
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of  liability  imposed  in  previous  actions,  it  is  now  common 
for  manufacturers  to  warn  that  plastic  bags  should  not 
be  used  as  a  play  thing  by  children  for  fear  'they  might 
suffocate. 

It  may  also  be  necessary  for  a  manufacturer  to  warn  about 
any  defects  which  may  develop  in  the  course  of  normal  use. 
For  example,  a  manufacturer  knew  from  past  complaints  that 
a  hammer  became  work  hardened  and  more  likely  to  chip  after 
continued  use,  and  a  warning  of  this  possibility  should 
have  been  given  to  users.   The  farmer  who  lost  his  sight 
in  an  eye  when  a  chip  from  such  a  hammer  flew  into  his 
eye  as  he  was  using  the  tool  was  allowed  recovery  from 
the  hammer  manufacturer. 

Another  problem  is  the  extent  to  which  a  manufacturer 
must  warn  or  instruct  users  who  might  be  classified  as 
"remote."   If,  for  example,  the  primary  distribution  is 
to  professionals  skilled  in  the  use  of  the  product,  is 
there  a  responsibility  to  provide  instructions  for  the 
uninitiated  who  might  conceivably  come  in  contact  with 
it.   Probably  at  least  an  effort  to  warn  all  foreseeable 
unwary  users  should  in  fact  be  made.   A  good  example  of 
this  might  be  the  pharmaceutical  manufacturer.   The 
instructions  may  be  adequate  for  the  professional  phar- 
macist, and  thus  adequate  in  the  United  States  where 
such  a  product  is  not  available  except  on  a  prescription 
basis.   What  about  the  American  tourist,  however,  who 
buys  the  same  product  over  the  counter  in  Mexico  where 
a  prescription  is  not  required,  and  then  is  injured  when 
taking  it  improperly  after  his  return  home. 

Can  Product  Liability  Be  Disclaimed  In  Advance  Or  Can  The 
Liability  Be  Limited  By  Appropriate  Contract  Clauses? 

We  have  already  seen  some  of  the  attempts  to  limit  lia- 
bility through  labels  and  instructions,  etc.   Here  we 
come  to  actual  clauses  in  a  contract.   The  general 
impression  one  gets  from  the  cases  is  that  the  courts 
have  been  very  unfriendly  to  such  attempts,  and  that 
caution  should  be  observed  in  predicting  the  outcome  in 
any  particular  situation. 

Let  us  first  deal  with  what  are  often  called  "disclaimers, " 
i.e.  with  language  in  the  contract  which  attempts  to 
limit  the  standard  of  quality  or  care  to  which  the  manu- 
facturer or  seller  is  to  be  held. 
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The  initial  question  in  tort  cases  is  whether  there  is 
any  possibility  for  disclaiming  liability.   Some  courts 
seem  to  have  felt  that  disclaimer  was  a  contract  concept, 
and  that  when  the  parties  had  not  bargained  regarding 
the  standard  to  which  the  seller  or  manufacturer  was  to 
be  held,  there  was  no  room  for  the  concept.   This  seems 
a  little  difficult  to  maintain,  for  certainly  in  the 
action  by  the  purchaser  based  on  negligence,  or  even 
strict  liability,  what  he  has  a  right  to  expect  of  the 
product,  i.e.  the  standard  of  perfection,  is  related  to 
his  purchase  (or  lease)  contract  involving  the  property. 
For  example,  what  price  was  paid,  and  what  the  seller 
said  about  service  needed  before  flying  the  airplane 
purchased,  etc.   What  does  seem  clear  is  that  little 
effect  can  be  hoped  for  from  disclaimers  in  a  tort  case 
brought  by  a  non-purchaser  who  was  not  in  fact  aware  of 
the  disclaimer.   It  would  seem  that  a  contract  disclaimer 
of  which  the  injured  party  was  aware  should  at  least  be 
entitled  to  possible  consideration  along  with  other 
instructions,  warning  labels,  etc.  as  discussed  above. 

In  contract  cases,  our  question  should   be,  what  is  the 
reasonable  role  of  disclaimers?   It  would  seem  that  a 
total  disclaimer  in  terms  of  "no  warranties"  makes  no 
sense  at  all,  even  though  some  contracts  are  so  drafted. 
One  of  our  basic  uses  of  the  word  warranty  is  in  con- 
nection with  the  quality  of  goods  being  sold.   It  is 
not  only  affirmations  concerning  what  the  goods  can  do, 
but  also  the  description  of  the  goods  themselves  which 
constitute  typical  express  warranties  under  UCC  2-313. 
UCC  2-316  makes  it  clear  that  some  warranties  can  be 
excluded,  but  equally  clear  that  other  warranty  obligations 
remain  in  each  case. 

We  might  conclude  that  "In  practically  no  instance  can 
a  manufacturer  any  longer  successfully  shift  back  to  the 
plaintiff  liability  for  personal  injuries  caused  solely 
by  a  defect  in  his  product  for  which  only  he  is  re- 
sponsible."  He  may,  however,  be  able  to  avoid  or  limit 
liability  for  economic  loss  either  through  some  notice 
of  his  sales  contract  disclaiming  liability  for  such  a 
loss  or  by  a  statement  positively  limiting  his  liability 
to  certain  kinds  of  harm,  or  providing  an  express  warranty 
stating  that  it  is  in  lieu  of  all  other  warranties  including 
the  implied  warranty  of  merchantability. 
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INTERNATIONAL  LITIGATION 

I   would  also  like  to  mention  briefly  a  few  problems  con- 
nected with  litigation  in  product  liability  cases  involving 
foreign  manufacturers.   There  have  been  many  such  cases  in 
recent  years,  and  one  basic  problem  has  received  an  answer 
in  the  courts.   It  now  seems  clear  that  jurisdiction  can 
be  asserted  over  them,  even  if  they  do  not  engage  in  any 
business  activities  in  the  United  States.   Many  states 
have  enacted  what  we  call  "long-arm"  statutes,  specifically 
giving  our  courts  jurisdiction  over  anyone  causing  tortious 
injury  in  this  state.   Some  have  extended  their  jurisdiction 
to  the  limit  permitted  under  the  U.S.  Constitution.   While 
the  U.S.  Supreme  Court  has  not  yet  spoken  on  this  specific 
subject,  the  state  courts  and  the  Federal  Courts  of  Appeal 
have  upheld  the  assertion  of  jurisdiction  over  non-resident 
manufacturers . 

For  example,  a  British  bus  manufacturer  was  sued  in 
Hawaii,  a  Japanese  manufacturer  of  vinyl  tubing  was  sued 
in  the  state  of  Washington,  and  a  Hong  Kong  clothing  manu- 
facturer was  sued  in  Colorado.   In  every  case,  the  manu- 
facturer had  sold  the  product  outside  the  U.S.,  and  it  had 
passed  through  one  or  more  intermediate  sales  into  the 
hands  of  the  purchaser. 

The  general  rule  may  be  stated  in  terms  of  foreseeability . 
The  foreign  manufacturer  must  have  been  able  to  foresee 
that  the  product  he  sold  woul d  be  made  available  or  used 
in  the  jurisdiction  where  suit  is  brought.   This  test  is 
satisfied  if  he  knows  it  will  enter  into  the  general 
stream  of  international  commerce,  and  that  such  goods 
are  often  sold  in  the  United  States. 

Another  qualification  has  been  recognized  in  the  cases 
to  the  effect  that  the  particular  use  of  the  product 
which  caused  the  injury  must  have  been  foreseeable,  thus 
raising  at  a  procedural  stage  the  substantive  question 
already  discussed  above. 

As  many  of  you  know,  there  has  recently  been  a  good  deal 
of  discussion  of  product  liability  at  the  international 
level.   The  Hague  Conference  has  proposed  uniform  principles 
of  choice  of  law  for  product  liability  cases.   The  European 
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Community  has  now  proposed  uniform  substantive  rules,  and 
the  United  Nations  Commission  on  International  Trade  Law 
is  about  to  take  up  the  drafting  of  substantive  rules  in 
this  area. 

Until  this  activity  is  completed,  the  international  seller 
will  have  to  anticipate  liability  (and  buy  product  liability 
insurance)  based  on  his  study  of  foreign  law.   I  hope  this 
brief  talk  has  at  least  described  the  recent  directions 
in  the  development  of  law  in  the  various  states  of  the 
United  States.* 


* 


For  additional  comment  on  the  subiprt  n-F  ^ab 

see  question  and  answer  1  on  pa^US.        Presentation, 
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U.S.  EXPORT  LICENSING 

Thomas  W.  Hoya 

Under  U.S.  law,  every  export  of  goods  or  technical  data 
from  the  United  States  to  any  country  of  the  world 
(generally  excepting  Canada)  requires  an  export  license. 
The  U.S.  licensing  of  exports  to  communist  countries  is 
coordinated  with  a  group  of  Western  nations  through  an 
organization  known  as  CoCom. 

Within  the  United  States,  a  number  of  statutes  and 
regulations,  administered  by  a  number  of  agencies,  relate 
to  the  export  of  goods  and  technical  data.   The  basic 
statute  for  most  commercial  exports,  however,  is  the 
Export  Administration  Act  of  1969,  as  amended  (50  U.S.C. 
App.  ||  2401-2413),  which  is  administered  by  the  Office 
of  Export  Administration  in  the  Bureau  of  East-West  Trade, 
a  part  of  the  Department  of  Commerce.   Other  agencies  are 
essentially  concerned  with  specialized  items.   The  De- 
partment of  State,  for  example,  licenses  arms,  ammunition, 
and  implements  of  war,  and  the  Nuclear  Regulatory  Com- 
mission and  the  Energy  Research  and  Development  Adminis- 
tration license  certain  nuclear  related  materials,  equipment, 
and  facilities  f elated  to  atomic  energy.   While  it  is  the 
Commerce  Department's  administration  of  the  Export  Adminis- 
tration Act  that  controls  the  export  of  most  commercial 
products,  the  Commerce  Department  consults  other  agencies 
in  its  administration  of  this  Act,  especially  the  De- 
partments of  Defense  and  State. 

The  Export  Administration  Act  imposes  export  controls 
for  three  purposes.   Protecting  U.S.  national  security 
is  perhaps  the  most  important,  and  is  the  one  that  applies 
to  most  exports  to  communist  countries.   The  other  two 
purposes — which  are  often  referred  to  as  foreign  policy 
controls  and  short  supply  controls — are  also,  however, 
significant.   An  example  of  use  of  the  controls  for 
foreign  policy  purposes  are  the  licensing  restrictions 
for  exports  to  Southern  Rhodesia,  which  are  much  more 
severe  than  the  restrictions  on  exports  to  the  European 
communist  countries.   Short  supply  controls  at  the  present 
time  are  being  used  to  license  petroleum  and  petroleum 
products,  and  to  monitor,  but  not  control,  exports  of 
fertilizers . 

To  prevent  the  frustration  of  controls  over  exports 
directly  from  the  United  States,  the  controls  administered 
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by  the  Commerce  Department  extend  also  to  three  other 
types  of  transactions.   First,  they  extend  to  reexports 
of  U.S. -origin  goods  and  technical  data  from  a  foreign 
country  to  which  they  were  originally  shipped  from  the 
United  States.   Second,  they  extend  to  the  use  abroad 
of  U.S. -origin  parts  and  components  in  the  manufacture 
of  products  destined  for  export  from  the  foreign  country 
of  manufacture.   Third,  they  extend  to  exports  to  certain 
destinations  of  specified  foreign-made  products  of  U.S.- 
origin  technical  data. 

Although  all  exports  from  the  United  States  require  a 
license,  there  are  two  kinds  of  licenses,  called  a  general 
license  and  a  validated  license.   These  two  kinds  are 
identical  in  legal  effect,  but  different  in  the  amount 
of  time  and  effort  required  of  the  exporter  to  obtain 
them.   A  general  license  is  a  broad  authorization, 
published  in  the  Export  Administration  Regulations, 
that  permits  the  export  of  a  long  list  of  goods  and  data 
to  which  it  applies.   To  export  something  to  which  a 
general  license  applies,  the  exporter  need  file  no 
formal  application  with  the  Government  nor  receive  any 
formal  document  from  the  Government.   For  goods  and  data 
that  require  a  validated  license,  on  the  other  hand,  an 
exporter  must  file  a  formal  application  with  the  Government, 
and,  after  that  application  has  been  processed,  must 
receive  back  from  the  Government  a  formal  document  called 
a  validated  license. 

When  a  Soviet  FTO  experiences  a  delay  in  a  trade  trans- 
action with  an  American  company  because  of  the  time  required 
to  process  the  company's  license  application,  it  normally 
means  that  a  validated  license  is  required  for  the  export. 
Many  products  may  be  shipped  to  the  European  communist 
countries  under  a  general  license.   Examples  include  many 
motor  vehicles,  machine  tools,  and  chemicals  and  chemical 
products.   Typical  items  that  require  a  validated  license 
are  computers,  oscilloscopes,  other  electronic  instruments, 
and  semi-conductors. 

To  implement  the  Export  Administration  Act,  the  Commerce 
Department  divides  the  world  into  seven  so-called  country 
groups.   The  Soviet  Union,  most  East  European  countries, 
and  the  People's  Republic  of  China  are  in  Country  Group  Y. 
Poland  alone  constitutes  Country  Group  W,  and  Romania 
alone  constitutes  Country  Group  Q.   Yugoslavia,  the 
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countries  of  Western  Europe,  most  countries  of  Africa  and 
noncommunist  Asia,  and  countries  not  in  other  country 
groups,  are  in  Country  Group  V.   All  the  countries  of 
the  Western  Hemisphere  except  Canada  and  Cuba  are  in 
Country  Group  T.   Cuba,  North  Korea,  North  and  South 
Vietnam,  and  Cambodia  constitute  Country  Group  Z,  for 
which  there  is  an  almost  total  embargo.   Southern  Rhodesia 
alone  constitutes  Country  Group  S,  for  which  there  is  also 
an  almost  total  embargo. 

The  detailed  rules  that  implement  the  Export  Administration 
Act  are  spelled  out  in  a  set  of  regulations  entitled  the 
Export  Administration  Regulations  (15  C.F.R.  Parts  368- 
399) .   These  Regulations  were  mentioned  above  as  con- 
taining the  general  licenses.   They  also  state  the  country 
groups.   In  addition,  they  contain  the  Commodity  Control 
List,  which  enumerates  all  possible  exports  under  Commerce 
jurisdiction,  set  forth  according  to  a  modification  of 
a  Census  Bureau  publication  entitled  Schedule  B,  Statistical 
Classification  of  Domestic  and  Foreign  Commodities  Exported 
from  the  United  States.   For  any  export,  the  Commodity 
Control  List  shows  the  license  requirement  for  each 
country  of  destination  and,  when  a  validated  license 
is  needed,  indicates  any  special  procedural  requirement 
that  must  be  met  in  connection  with  the  submission  of  a 
license  application. 

In  determining  whether  a  validated  license  should  be 
issued  for  a  particular  export  of  goods  or  technical 
data,  the  Government  normally  considers  a  number  of 
questions.   As  summarized  recently  by  Rauer  H.  Meyer, 
Director  of  the  Office  of  Export  Administration,  these 
questions  include  the  following. 

1)  Is  the  intrinsic  nature  of  the  goods  or  data  such 
as  to  make  them  of  significant  use — directly  or  in- 
directly— to  the  military?   Are  they  currently  used 
in  an  important  way  by  the  military  establishments 
in  the  West?   In  the  country  for  which  they  are 
destined? 

2)  Is  there  incorporated  in  the  goods  unique  or  advanced 
technology  of  strategic  significance  that  could  be 
extracted? 

3)  Is  the  prospective  foreign  end-user  engaged  in 
peaceful  or  military-oriented  work? 

4)  Is  the  intended  end-use  peaceful  or  military  in  nature? 

5)  Are  the  quantities  and  types  of  goods  or  data  to  be 
exported  appropriate  for  the  intended  civilian  use 
or  so  inappropriate  as  to  constitute  a  risk  of 
diversion  to  strategic  uses? 
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6)  Are  comparable  goods  or  data  available  to  the 
country  of  destination  from  outside  the  United  States? 

7)  Is  the  risk  of  diversion  to  strategic  uses  small  or 
great?   If  the  risk  of  diversion  is  great,  can  steps 
be  taken  to  reduce  it? 

In  order  to  obtain  the  information  needed  for  answering 
some  of  these  questions,  foreign  importers  are  requested, 
when  the  proposed  export  is  valued  at  $2200  or  more,  to 
provide  a  consignee/purchaser  declaration  describing  the 
proposed  end  user's  field  of  operations  and  intended  end 
use  of  the  export. 

As  mentioned  above,  the  export  not  only  of  U.S.  goods, 
but  also  of  U.S.  technical  data,  requires  an  export 
license.   In  the  Export  Administration  Regulations, 
"technical  data"  is  defined  as  "information  of  any  kind 
that  can  be  used,  or  adapted  for  use,  in  the  design, 
production,  manufacture,  utilization,  or  reconstruction 
of  articles  or  materials"  (15  C.F.R.§  379.1(a)).   The 
data  may  take  a  tangible  form — such  as  a  model,  prototype, 
blueprint,  or  operating  manual  — or  an  intangible  form — 
such  as  technical  services.   The  "export"  of  technical 
data  is  defined  as:  " (i)  an  actual  shipment  or  transmis- 
sion of  technical  data  out  of  the  United  States;  (ii) 
any  release  of  technical  data  in  the  United  States  with  the 
knowledge  or  intent  that  the  data  will  be  shipped  or  trans- 
mitted from  the  United  States  to  a  foreign  country;  or 
(iii)  any  release  of_technical  data  of  U.S. -origin  in  a 
foreign  country, .. ./including/  the  application  to  situa- 
tions abroad  of  personal  knowledge  or  technical  experience 
acquired  in  the  United  States"  (15  C.F.R.  §  379.1(b)). 

The  "export"  of  any  "technical  data"  normally  requires  a 
validated  license,  unless  the  data  fall  within  one  of  the 
following  five  broad  types  (see  15  C.F.R.  §  379.3-4  for  de- 
tails)  that  may  be  exported  under  general  license. 

1)  Data  that  have  been  made  generally  available  to  the 
public  in  any  form,  e.g.,  data  that  have  been  published, 
data  released  orally  or  visually  at  open  conferences, 
lectures,  or  trade  shows. 

2)  Scientific  or  educational  data  not  directly  and 
significantly  related  to  design,  production,  or 
utilization  in  industrial  processes. 

3)  Data  transmitted  in  connection  with  certain  filings 
for  a  foreign  patent. 


-  102  - 


4)  Data  customarily  supplied  in  support  of  a  prospective 
or  actual  quotation,  bid,  or  offer  to  sell,,  lease,  or 
otherwise  supply  any  goods,  plant,  service,  or  technical 
data,  provided  there  is  no  disclosure  of  details  of 
design,  production,  or  operation. 

5)  Data  necessary  to  the  assembly,  installation,  maintenance, 
repair,  or  operation  of  goods  licensed  for  export. 

The  United  States  coordinates  its  export  licensing  to 
communist  countries  with  CoCom,  which  is  a  committee  con- 
sisting of  all  of  the  countries  in  NATO  plus  Japan  and 
excepting  Iceland.   CoCom  maintains  an  international 
control  list  of  items  that  is  observed  by  all  of  its 
members.   The  United  States,  in  addition,  controls  68 
entries  on  the  U.S.  Commodity  Control  List  that  are  not 
on  the  CoCom  list.   As  recently  as  1972,  the  United  States 
controlled  as  many  as  550  entries  on  its  list  that  were 
not  on  the  CoCom  list. 


*   For  additional  comment  on  the  subject  of  this  presentation, 
see  question  and  answer  7  on  page  117. 
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U.S.  LEGAL  PROVISIONS  INVOLVING 
FINANCING  OF  U. S . -U. S .S .R.  TRADE 

Joseph  J.  Jasinski 

Eximbank  Legislation 

Since  19  35,  the  statutory  purpose  of  the  Bank  has  been 
"to  aid  in  financing  and  to  facilitate"  United  States 
exports.   In  1971,  that  purpose  was  expanded  by  an 
amendment  to  the  Bank's  statute  which  expresses  the 
policy  of  the  United  States  "to  foster  expansion  of 
exports  of  goods  and  related  services,  thereby  con- 
tributing to  the  promotion  and  maintenance  of  high 
levels  of  employment  and  real  income  and  to  the  in- 
creased development  of  the  productive  resources  of  the 
United  States."   Over  the  last  decade,  however,  the 
Congress  has  placed  a  number  of  limitations  on  the 
Bank's  ability  to  implement  this  policy  in  connection 
with  exports  to  the  Soviet  Union  and  other  socialist 
countries. 

Section  2(b)(2)  of  the  Export-Import  Bank  Act  of  1945 
provides  that  the  Bank  may  not  support  export  trans- 
actions with  any  socialist  country  unless  the  President 
has  determined  that  such  support  would  be  in  the  national 
interest  and  reports  his  determination  to  the  Congress. 
Following  such  determinations,  Eximbank  facilities 
became  available  for  exports  to  Poland  (19  72) ,  Romania 
(1971),  the  Soviet  Union  (1972)  and  Yugoslavia  (1968). 

However,  additional  legislation  was  enacted  by  the 
Congress  last  year  to  inhibit  further  Eximbank' s  ability 
to  participate  in  trade  with  the  USSR  and  other  socialist 
countries. 

The  President  must  now  make  a  separate  national  interest 
determination  under  Section  2(b)(2)  with  respect  to 
each  transaction  in  which  the  Bank  would  extend  a  loan 
of  $50  million  or  more. 

Section  2(b) (3)  prevents  the  Bank  from  finally  approving 
a  loan  or  financial  guarantee  or  combination  of  the  two 
which  exceeds  $25  million  for  the  export  of  goods  or 
services  "involving  research,  exploration,  or  production 
of  fossil  fuel  energy  resources"  in  the  Soviet  Union  un- 
less it  has  submitted  a  statement  to  the  Congress  "at 
least  25  days  of  continuous  session"  prior  to  the  date  of 
final  approval. 
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Section  7(b)  was  added  to  the  Eximbank  statute  for  the 
purpose  of  limiting  additional  loans  and  financial 
guarantees  to  the  Soviet  Union  to  $300  million,  none 
of  which  can  be  used  for  exports  associated  with  the 
production  of  fossil  fuel  energy  resources  and  not  more 
than  $40  million  of  which  can  be  used  for  exports 
associated  with  research  or  exploration  of  fossil  fuel 
energy  resources.   A  related  limitation  was  incorporated 
in  Section  613  of  the  Trade  Act  of  1974. 

Section  4  02  of  the  Trade  Act  prohibits  Eximbank  from 
extending  credit  or  participating  in  the  extension  of 
credit  to  any  nonmarket-economy  country  which  denies 
its  citizens  freedom  of  emigration.   The  President  may 
waive  this  prohibition  with  respect  to  a  particular 
country  if  he  certifies  to  the  Congress  that  he  has 
received  assurance  from  that  country  that  it  is  taking 
steps  to  achieve  freedom  of  emigration  for  its  citizens. 
Currently,  this  prohibition  applies  to  all  socialist 
countries  except  Yugoslavia,  Poland  and  Romania. 

In  addition,  Eximbank* s  law  contains  a  provision  re- 
quiring the  Bank  to  make  a  report  to  the  Congress  on 
any  transaction  which  would  involve  $60  million  or  more 
in  loans  and  guarantees.   This  report  must  be  sent  to 
the  Congress  at  least  2  5  days  of  continuous  session  of 
the  Congress  before  final  approval  by  the  Bank's  Board 
of  Directors.   I  should  note  that  this  requirement 
applies  to  any  such  transaction  anywhere  around  the 
globe — with  cases  in  socialist  and  non-socialist  coun- 
tries being  treated  the  same. 

Eximbank  Practices  in  East-West  Trade  Transactions 

Eximbank  neither  favors  nor  disfavors  buyers  in  socialist 
countries.   The  Bank  evaluates  them  the  same  way  it 
evaluates  buyers  in  any  other  market.   While  Eximbank 
is  responsive  to  the  basic  foreign  policy  guidelines 
established  by  the  Congress  and  the  Executive  Branch, 
it  is  an  independent  agency  and  is  required  to  make 
its  commitments  in  accordance  with  the  statutory 
responsibilities  assigned  by  the  Congress  to  the  Board 
of  Directors  of  the  Bank.   Accordingly,  Eximbank  applies 
the  criteria  incorporated  in  its  statute  in  determining 
the  creditworthiness  of  a  buyer  and,  if  applicable,  the 
viability  of  the  related  project.   It  also  takes  into 
account  its  other  legislative  directives  such  as  those 
concerning  the  effect  of  its  programs  on  employment, 
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domestic  supply  and  the  competitive  position  of  American 
exporters  in  foreign  markets.   Any  transaction  with  a 
socialist  country  in  which  Eximbank  might  participate 
has  to  reflect  the  same  reasonable  assurance  of  repayment 
that  is  required  generally,  and  the  interest  rates, 
maturities  and  other  terms  are  the  same  as  those  applied 
generally.   The  related  exports  have  to  result  in  the  same 
favorable  impact  on  the  U.S.  economy  and  provide  as  many 
jobs,  and  as  much  incentive  to  domestic  production,  as 
exports  to  anywhere  else. 

Eximbank 's  disbursement  procedures  also  follow  the  pattern 
which  prevails  generally  for  all  of  its  credits.   Funds 
are  disbursed  directly  to  the  supplier  within  the  United 
States  and  only  for  the  items  specified  in  the  loan 
documentation.   No  funds  are  placed  at  the  disposal  of 
the  borrower. 

Legal  Lending  Limit 

The  lending  limit  contained  in  Section  84  of  Title  12  of 
the  United  States  Code  prohibits  federally  chartered  banks 
from  extending  credit  to  a  single  borrower  beyond  10%  of 
the  bank's  capitalization  and  unimpaired  surplus.   The 
Comptroller  of  the  Currency  counts  transactions  an  institu- 
tion guarantees  as  well  as  transactions  for  which  it  borrows 
in  its  legal  lending  limit  for  the  lending  bank  in  all 
cases  where  the  Comptroller  believes  that  the  guarantee 
was  required  by  the  lending  bank  in  order  to  insure  re- 
payment.  Because  most  borrowing  by  entities  in  the  U.S.S.R. 
is  undertaken  by  or  guaranteed  by  the  Bank  for  Foreign 
Trade,  loans  by  federal  banks  to  Soviet  entities  are 
counted  by  federal  banks  as  loans  to  a  single  borrower 
(the  Bank  for  Foreign  Trade) .   Consequently  the  total 
of  these  loans  cannot  go  beyond  10%  of  the  bank's 
capitalization  and  unimpaired  surplus. 

If  various  borrowers  in  the  U.S.S.R.  can  be  treated  as 
separate  borrowers  for  purposesof  the  legal  lending  limit, 
the  amount  of  funds  federal  banks  can  lend  to  the  Soviet 
Union  would  be  greatly  increased.   The  Comptroller  of 
the  Currency's  official  position  on  this  issue  was  con- 
veyed to  the  U.S.S.R.  in  a  June  24,  1973,  letter  from 
Secretary  of  the  Treasury  George  Shultz  to  Minister  of 
Foreign  Trade  Patolichev.   The  relevant  portion  of  this 
letter  reads:  "The  lending  limit  contained  in  Section  84 
of  Title  12  of  the  United  States  Code  will  not  require 
that  all  loans  and  credits  to  the  U.S.S.R.  entities  be 
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combined  and  treated  as  a  single  loan.   Whenever  it  can  be 
established  that  a  borrowing  entity  has  a  separate  legal 
and  accounting  status  and  independent  sources  of  funds 
with  which  to  repay  its  debts,  such  entity  may  be  considered 
eligible  for  a  separate  line  of  credit." 

The  various  states  have  similar  but  not  identical  lending 
restrictions.   The  most  important  state  is  New  York,  because 
the  major  remaining  banks  dealing  with  the  U.S.S.R.  are 
chartered  under  New  York  State  regulations.   While  state 
banks  that  are  members  of  the  Federal  Reserve  System  are 
subject  to  its  examination,  the  Federal  Reserve  System  would 
accept  the  lending  limits  of  New  York  State  law.   The  New 
York  State  law  is  similar  to  the  federal  law  in  that  banks 
are  limited  in  extending  loans  to  any  one  borrower  to  10% 
of  their  capitalization  and  unimpaired  surplus.   However, 
New  York  State  banks  have  a  legal  lending  limit  of  25% 
of  capitalization  and  surplus  for  government  borrowers. 
To  increase  their  lending  to  entities  in  the  Soviet  Union 
up  to  25%,  New  York  State  banks  would  have  to  obtain  from 
the  Soviet  Government  a  "full  faith  and  credit"  guarantee 
as  the  Soviet  Government  has  given  Eximbank. 

Johnson  Debt  Default  Act 

The  Johnson  Debt  Default  Act  of  19  34!/  is  a  criminal 
statute  which  prohibits  private  individuals  and  firms  in 
the  United  States  from  making  "any  loan  to"  or  purchasing 
or  selling  "the  bonds,  securities  or  other  obligations  of 
any  foreign  government. .. in  default. . ./on/  obligations  to 
the  United  States. "2/   The  original  act  exempted  U.S. 
Government  corporations  from  the  application  of  these 
sanctions  and  subsequent  amendments  have  exempted  any 
foreign  government  that  is  a  member  of  both  the  Inter- 
national Monetary  Fund   and  the  World  Bank,!/  as  well  as 
any  transaction  in  which  the  Export-Import  Bank  (Eximbank) 
participates. zJ 

In  the  context  of  East-West  trade,  the  full  force  of  the 
Johnson  Act's  prohibitions  applies  to  Czechoslovakia, 
Hungary,  Poland  and  the  Soviet  Union!/  unless  Eximbank  is 
participating  in  the  transaction.   The  Act  may  also  apply 
to  the  People's  Republic  of  China!/  and  the  German  Demo- 
cratic Republic.!/   The  Act  does  not  apply  to  the  Governments 
of  Albania  and  Bulgaria  because  they  are  not  in  default  on 
any  obligations  to  the  United  States.   The  Act  also  does 
not  apply  to  Romania  and  Yugoslavia  because  both  countries 
are  members  of  the  International  Monetary  Fund  and  the 
World  Bank. 
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The  Johnson  Debt  Default  Act  is  not  intended  to  regulate 
East-West  trade  but  to  safeguard  U.S.  citizens  from  the 
sale  of  securities  issued  by  governments  with  a  history 
of  defaults.   The  Attorney  General  has  ruled  that  the  Act 
does  not  prohibit  extensions  of  credit  for  export  financing 
"within  the  range  of  those  commonly  encountered  in  com- 
mercial sales  of  a  comparable  character . "£/  He  has  also 
stated  that  the  scope  of  the  Johnson  Act  should  not  be 
measured  in  terms  of  distinctions  among  the  various  forms 
of  financing  export  trade,  but  rather  should  depend  on 
the  economic  function  of  a  transaction.   The  Attorney 
General  has  determined  that  financing  arrangements  which 
involve  such  things  as  lines  of  bank  credit,  barter  arrange- 
ments, and  deferrals  of  payment  pending  development  of 
earnings,  lie  beyond  the  scope  of  the  Act  "if  they  are 
directly  tied  to  specific  export  transactions,  if  their 
terms  are  based  upon  bona  fide  business  considerations, 
and  if  the  obligations  to  which  they  give  rise  'move 
exclusively  within  the  relatively  restricted  channels  of 
banking  and  commercial  credit' ".£./  However,  if  the 
financial  form  of  the  transaction  is  a  subterfuge  to 
conceal  what  is,  in  effect,  a  general  purpose  loan,  it  would 
violate  the  Act.  12./ 

The  Johnson  Debt  Default  Act  specifically  exempts  public 
corporations  created  pursuant  to  special  congressional 
legislation,  such  as  the  Commodity  Credit  Corporation,  as 
well  as  corporations  in  which  the  Government  of  the  United 
States  exercises  a  controlling  interest  through  stock 
ownership  or  otherwise.   As  already  mentioned,  transactions 
in  which  the  Export-Import  Bank  of  the  United  States 
participates  are  exempt  from  the  provisions  of  the  Johnson 
Act  under  Section  11  of  the  Export-Import  Bank  Act  of  1945, 
as  amended. * 


For  additional  comment  on  the  subject  of  this  presentation, 
see  questions  and  answers  9  and  10  on  page  118. 
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1/  Ch.  112,  48  Stat.  574  (1934),  as  amended,  18  U.S.C.  §955. 

2/   18  U.S.C.  S  955  (1970) . 

3/  Bretton  Woods  Agreement  Act,  Ch.  399.,.  S  9,  59  Stat.  512 
(1945),  as  amended,  18  U.S.C.  S  955  (1970). 

4/  Export-Import  Bank  Act  of  1945,  Ch.  341,  §  11,  59  Stat. 
526,  as  amended,  12  U.S.C.  §  635h  (1970). 

5/   See   statement  of  Asst.  Attorney  General  Weisl  in  Hearings 
on  East-West  Trade,  Before  the  Subcomm.  on  Europe  of  the 
House  Comm.  on  Foreign  Affairs,  90th  Cong.,  2nd  Sess.  at 
212  (1968)  .   Despite  the  October  1972  agreement  settling 
the  World  War  II  Soviet  lend-lease  debt,  the  Johnson  Act 
apparently  still  applies  to  the  U.S.S.R.  because  of 
earlier  debts  incurred  by  the  Kerensky  Provisional 
Government  and  the  anti-Soviet  Murmansk  Provisional 
Council  which  remain  in  default.   The  Soviet  government 
refuses  to  recognize  these  debts,  although  under  principles 
of  international  law  a  successor  government  is  bound  by 
the  obligations  of  its  predecessor. 

6_/  Here,  as  in  the  Soviet  case,  there  exist  outstanding 

obligations  of  a  "predecessor"  government  (the  Republic 
of  China)  which  the  "successor"  PRC  refuses  to  recognize. 
Complications  arise,  however,  from  the  fact  that  the 
"predecessor"  government  continues  to  exist  on  Taiwan 
and  claims  to  be  the  only  legitimate  government  of  China. 

!_/      Since  the  United  States  has  now  recognized  the  GDR 

Government,  the  Johnson  Act  would  in  theory  apply.   However, 
the  Federal  Republic  of  Germany  has  accepted  responsibility 
for  payment  of  the  GDR's  wartime  debts. 

8/   42  Op.  Att'y.  Gen.  No.  15  at  6  (1963). 

9/   42  Op.  Att'y.  Gen.  No.  27  at  5  (1967). 

10/   Ibid. 
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CLAUSES  IN  U.S.-U.S.S.R.  COMMERCIAL  CONTRACTS 

Daniel  D.  Stein 

Before  I  get  into  the  substance  of  my  presentation,  I 
should  state  that  the  purpose  of  this  government-to- 
government  meeting  is  not  to  reach  agreement  on  specific 
language  for  all  U.S. -U.S. S„R.  commercial  contracts.   It 
would,  of  course,  be  inappropriate  for  the  U.S.  Government 
to  attempt  to  represent  all  U.S.  companies  in  this  regard, 
and  I  would  assume  that  it  would  also  be  inappropriate 
for  you  to  speak  for  all  of  the  various  Soviet  foreign 
trade  organizations  (FTOs) .   I  think  both  sides  understand 
that  the  content  of  any  individual  contract  must  be  the 
product  of  negotiations  between  the  particular  company 
and  foreign  trade  organization  involved. 

In  this  presentation  I  shall  discuss  problems  which  arise 
because  of  difficulties  in  the  translation  of  English  and 
Russian  legal  terminology  and  because  of  the  lack  of 
universally  accepted  definitions  of  certain  contractual 
terms.   I  would  also  like  to  touch  on  some  specific  con- 
tract clauses  and  other  related  legal  questions  that  are 
of  special  concern  to  U.S.  attorneys. 

Let  us  first  examine  the  translation  of  Russian  and 
English  legal  terminology.   This  is  particularly  a 
problem  in  the  dual  language  (English-Russian)  contracts 
T-*hich  are  utilized  by  some  foreign  trade  organizations. 
To  take  one  example,  there  is  an  ambiguity  in  the 
language  used  to  express  the  thought  that  arbitration 
is  to  be  the  exclusive  remedy  for  resolving  commercial 
disputes  arising  out  of  a  contract  which  cannot  be 
settled  by  negotiation.   The  Russian  version  of  the 
dual  language  form  contract  of  Metallurgimport  states: 

B  cny^ae,  ecjiw  CTopoHM  He  npw,n;yT  k 
corjiameHHio,  to  neno  nojuieacuT  c  hc- 
KJiioqeHweM  noacyEHocTW  o<5mwM  cy^aM, 
nepeflaqe  Ha  peineHKe  b  Ap!5MTpa2K  . . . 

which  makes  it  clear  that  arbitration  is  to  be  the  sole 
remedy.   But  the  English  translation  reads  "If  the  parties 
do  not  come  to  an  agreement,  the  matter,  with  exception 
of  recourse  to  Courts  of  Law,  is  to  be  submitted  for 
settlement  to  arbitration..."  (emphasis  added) .   This 
English  translation  is  ambiguous;  it  could  reasonably 
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be  interpreted  to  mean  that  arbitration  is  to  be  the 
remedy,  with  the  exception  of  those  cases  in  which  one 
or  both  of  the  parties  decides  instead  to  take  recourse 
to  a  court  of  law.   Several  U.S.  companies  have,  in  fact, 
told  me  that  this  is  the  way  they  understand  the  meaning 
of  the  English  translation;  that  is,  that  they  have  the 
option  of  suing  in  a  court  of  law  or  going  to  arbitration. 
It  should  be  noted  that  the  same  Russian  expression  is 
used  in  other  FTO  form  contracts,  but  that  the  operative 
language  is  translated  more  accurately  as  "without  recourse 
to  Courts  of  Law".   This  makes  it  clearer  that  arbitration 
is  meant  to  be  the  exclusive  remedy,  which,  as  I  understand 
it,  is  the  meaning  of  the  Russian  phrase,  and  which  reflects 
Soviet  practice.   Certainly  it  is  in  the  interest  of  both 
sides  that  there  be  a  clear  and  common  understanding  that 
this  is  what  the  contractual  language  means. 

Let  us  look  at  another  example  of  a  translation  problem. 
U.S.-U.S.S.R.  contracts  normally  include  a  "Sanctions" 
clause  which,  inter  alia,  imposes  penalties  on  the  seller 
for  late  delivery  of  equipment.   In  English  language  con- 
tracts, the  penalties  are  generally  stated  to  be  0.5-1.0% 
of  the  "value  of  the  equipment  overdue".   But  what  is  the 
"value  of  the  equipment  overdue"?   Is  "value"  something 
different  from  "price"  or  "cost"?   In  the  West,  there  is 
clearly  a  difference  in  meaning  between  "value",  "price", 
and  "cost".   This  could  be  a  problem  because  at  the  time 
of  calculating  a  penalty,  the  "value"  of  the  delayed  goods 
(often  defined  in  the  West  as  fair  market  value)  could  be 
quite  different  from  their  contract  "price"  or  "cost".   In 
those  FTO  form  contracts  that  are  dual  language,  the  Russian 
word  for  the  base  figure  to  which  the  penalty  rate  is  to 
be  applied  is  usually  "stoimost'",  translated  in  the  con- 
tract as  "value".   Elsewhere  in  the  Russian  version  of  the 
contract  two  different  words — "tsena"  and  "symma"  often 
appear  as  the  counterparts  for  the  English  "price"  and 
"cost".   Actually,  in  the  dual  language  contracts,  there 
appears  to  be  no  consistent  pattern  in  the  translation  of 
particular  Russian  words  such  as  "stoimost1",  "tsena" 
and  "symma".   They  are  variously  translated  as  "value", 
"price",  and  "cost".   My  own  discussions  with  Metallurgimport 
representatives  at  the  Kama  Purchasing  Commission  in  New 
York  City  have  convinced  me  that  any  such  inconsistency  is 
unintentional.   According  to  these  officials,  Soviet  practice 
is  always  to  apply  the  penalty  rates  to  the  contract  price 
of  the  delayed  equipment.   Nevertheless,  the  discrepancy 
exists  in  the  contracts  themselves,  and  some  effort  at  a 
more  precise  and  consistent  use  of  the  terminology  in  both 
English  and  Russian  would  be  helpful  to  eliminate  the 
possibility  of  later  misunderstandings  between  the  parties. 


-  Ill  - 


Another  problem  I  would  like  to  take  up  is  the  lack  of 
universally  accepted  definitions  for  certain  contract 
terms.   There  are  important  differences,  for  instance, 
between  the  existing  national  and  international  definitions 
for  delivery  terms  such  as  f.o.b.   In  the  past,  U.S.-U.S .S.R, 
commercial  contracts  most  frequently  provided  for  delivery 
on  either  an  "f.o.b.  vessel  port"  or  an  "f.o.b.  port"  basis. 
This  difference  is  significant  because  under  the  Uniform 
Commercial  Code  (UCC) ,  there  is  a  distinction  between  the 
terms  "f.o.b.  port"  and  "f.o.b.  vessel  port";  unless  other- 
wise agreed  by  the  parties,  the  term  "f.o.b.  port"  requires 
the  seller  to  bear  the  expense  and  risk  of  putting  the 
goods  into  the  possession  of  the  carrier  at  the  port  while 
under  "f.o.b.  vessel  port"  the  seller  must  bear  the  ad- 
ditional expense  and  risk  of  loading  the  goods  on  board 
the  vessel.   The  Comecon  General  Conditions  do  not  supply 
a  separate  definition  for  "f.o.b.  vessel  port",  but  under 
"f.o.b.  port"  terms,  in  contrast  to  the  UCC,  require  the 
seller  to  bear  the  additional  loading  obligations.   Inco- 
terms  1953,  a  set  of  definitions  for  nine  delivery  terms 
prepared  by  the  International  Chamber  of  Commerce,  and 
Soviet  usage  are  in  accord  with  the  General  Conditions 
approach. 

Recently,  U.S. -U.S. S.R.  contracts  have  more  often  provided 
for  delivery  on  an  f.a.s.  basis.   The  General  Conditions 
do  not  provide  for  shipment  on  an  f.a.s.  basis.   Under  the 
UCC  and  Incoterms  195  3,  f.a.s.  terms  require  the  seller 
to  bear  the  risk  and  expense  of  delivering  the  goods 
alongside  the  vessel  in  the  designated  port.   In  any  event, 
in  order  that  the  meaning  of  any  delivery  terms  employed 
in  a  U.S. -U.S. S.R.  contract  be  clear,  it  would  be  desirable 
either  that  the  definition  be  spelled  out  in  the  contract 
or  that  some  definition  be  incorporated  by  reference.   An 
allocation  of  risk  or  expense  could,  in  any  given  case, 
turn  on  the  definition  of  the  delivery  terms  used.   Never- 
theless, many  U.S.-U.S.S .R.  contracts  have  not  supplied 
complete  definitions  of  the  delivery  terms  they  have 
contained. 

Now  I  would  like  to  turn  to  several  specific  contract 
clauses  and  other  related  legal  questions  that  are  of 
special  concern  to  U.S.  attorneys.   The  procedure  for 
the  settlement  of  trade  disputes  is  obviously  of  importance 
to  both  sides  in  a  U.S.-U.S.S .R.  contract.   I  have  already 
mentioned  one  translation  problem  involved  in  the  arbitra- 
tion clause  commonly  found  in  FTO  form  contracts.   U.S. 
attorneys  have  also  expressed  their  concern  that  many 
arbitration  clauses  make  no  provision  as  to  what  sub- 
stantive law  and  which  procedural  rules  are  to  govern 
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the  arbitration  itself,  and  are  unclear  as  to  how  a  third 
arbitrator  is  to  be  chosen  when  the  parties  themselves 
cannot  agree  upon  a  choice.   We  note  with  interest  that  the 
'!model"  arbitration  clause  now  under  discussion  by  repre- 
sentatives of  the  U.S.S.R.  Chamber  of  Commerce  and  Industry 
and  the  American  Arbitration  Association  (AAA)  calls  for 
the  application  of  the  procedural  rules  of  the  United 
Nations  Economic  Commission  for  Europe  and,  in  addition, 
provides  for  selection  of  a  third  arbitrator  from  a  joint 
panel  of  arbitrators  which  will  be  established  by  the 
U.S.S.R.  Chamber  and  the  AAA.   The  matter  of  governing 
substantive  law  is  not  addressed  in  the  "model"  clause. 
The  idea  0f  a "model"  clause  is  appealing,  but  it  must  be 
emphasized  that  such  a  clause  is  for  optional  use  only. 
Both  sides  should  understand  that  the  parties  to  a  given 
contract  must  retain  the  right  to  agree  upon  any  other 
form  of  arbitration  clause  or  mechanism  for  the  settlement 
of  commercial  disputes  which  they  might  prefer. 

Another  provision  that  often  raises  questions  is  the  force 
majeure  clause  which  is  commonly  found  in  U. S. -U.S.S.R. 
commercial  contracts.   From  what  I  understand,  most  Soviet 
foreign  trade  organizations  have  not  in  the  past  agreed  to 
list  labor  strikes  as  a  specific  circumstance  of  force 
majeure  which  would  excuse  late  performance  or  non-perfor- 
mance by  a  U.S.  seller  of  its  contract  obligations.   Of 
course,  the  specific  language  of  a  force  majeure  clause  is 
a  matter  for  negotiation  between  the  parties.   Several 
company  representatives  have  informed  me,  however,  that 
their  contracts  with  Soviet  foreign  trade  organizations 
define  force  majeure  as  "conditions  reasonably  beyond  the 
control  of  the  parties"  and  that  Soviet  negotiators  have 
told  them  that  a  labor  strike  would  be  viewed  by  the  FTOs 
as  a  "condition  reasonably  beyond  the  control  of  the 
parties".   I  would  like  to  pose  the  question  to  you — as  a 
general  rule,  would  a  labor  strike  be  interpreted  by  a 
Soviet  FTO  as  a  circumstance  of  force  majeure  under  such 
language?   If  the  answer  is  no,  that  would  mean  that  the 
assurances  given  to  U.S.  companies  by  Soviet  negotiators 
are  not  binding  and  should  not  be  accepted.   Again,  we  are 
not  trying  to  say  that  particular  language  defining  force 
majeure  should  be  adopted.   We  are  only  trying  to  clarify 
what  appears  to  be  ambiguous  language  so  that  there  will 
be  more  certainty  as  to  what  the  contracting  parties  have 
actually  agreed  to. 

As  was  mentioned  earlier,  most  U.S. -U.S.S.R.  commercial 
contracts  contain  a  "Sanctions"  clause  imposing  penalties 
on  the  seller  for  delays  in  delivery  of  equipment,  spare 
parts,  and  technical  documentation.   The  question  then 
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arises  whether,  in  the  event  of  a  delay,  a  Soviet  FTO  buyer 
may,  in  addition  to  collecting  penalties,  seek  to  recover 
damages.   Most  U.S.-U.S .S .R.  contracts   are  silent  on  the 
issue  of  damages.   We  understand  that  the  Comecon  General 
Conditions  also  provide  only  a  penalty  for  delay,  and 
neither  provide  for  nor  prohibit  damages.   It  would  be  useful 
for  us  to  know  what  Soviet  practice  is  in  this  regard.   Would 
Soviet  law  permit  an  FTO  to  attempt  to  recover  damages  in 
addition  to  penalties?   This  kind  of  information  would  be 
most  helpful  because  if  U.S.  companies  realize  that  they 
may  be  liable  for  additional  damages,  many  of  them  would 
probably  wish  to  insure  themselves  against  the  risk. 

There  are  certain  formalities  involved  in  the-  execution  of 
a  contract  with  a  Soviet  foreign  trade  organization  which 
often  cause  concern  to  U.S.  attorneys.   First  of  all,  there 
is  the  Soviet  regulation  that  a  contract  must  be  signed  by 
two  duly  authorized  persons.   Several  attorneys  have  mentioned 
to  me  that  they  recognize  and  understand  this  requirement, 
but  that  they  have  no  way  of  knowing  whether  the  two  Soviet 
representatives  that  sign  a  contract  on  behalf  of  a  given 
Soviet  foreign  trade  organization  are,  in  fact,  duly  autho- 
rized.  We  understand  that  additions  to  and  deletions  from 
the  list  of  authorized  signatories  are  occasionally  printed 
in  the  journal  Foreign  Trade,  but  it  is  very  difficult  to 
get  a  current  complete  list  of  the  names  of  all  the  properly 
authorized  persons.   At  the  same  time,  U.S.  attorneys  are 
reluctant  to  risk  insulting  Soviet  representatives  by 
requesting  that  they  prove  that  they  are  properly  authorized. 
It  would  be  extremely  useful  if  you  could  supply  us  with 
a  complete  list  of  authorized  persons  for  all  of  the  FTOs, 
which  we  could  then  update  by  following  the  changes  printed 
in  Foreign  Trade. 

The  doctrine  of  ultra  vires  is  also  viewed  as  a  potential 
problem  by  some  U.S.  attorneys  active  in  U.S.-U.S .S.R. 
trade.   As  we  understand  it,  the  ultra  vires  doctrine  is 
strictly  applied  domestically  under  Soviet  law,  so  that 
any  transaction  undertaken  by  a  Soviet  foreign  trade  organi- 
zation outside  its  authority  would  be,  theoretically  at  least, 
invalid.   The  problem  from  the  point  of  view  of  the  American 
attorney  is  to  ascertain  the  scope  of  authority  of  a  given 
foreign  trade  organization.   I  have  assured  several  U.S. 
attorneys  that  a  Soviet  foreign  trade  organization  is  not 
likely  to  undertake  such  an  ultra  vires  act,  and  that  it 
is  questionable  whether  the  ultra  vires  doctrine  even 
applies  to  foreign  parties  in  foreign  trade  transactions. 
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Nonetheless,  these  attorneys  would  feel  much  more  comfortable 
if  they  could  examine  the  FTO  charter  itself.   It  would  be 
most  helpful  if  you  could  provide  us  with  such  translations 
as  you  may  have  of  the  charters  of  the  various  Soviet  foreign 
trade  organizations.* 


For  additional  comment  on  the  subject  of  this  presentation, 
see  questions  and  answers  2  and  6  on  pages  115  and  117. 
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SOVIET  QUESTIONS  AND  AMERICAN  ANSWERS 

The  following  is  a  summary  of  questions  asked  during  the 
Seminar  by  the  U.S.S.R.  Delegation  and  of  the  American 
answers  thereto. 

l.Q.   What  product  standards  are  established  by  the  Federal 

Government,  state  governments,  and  private  associations? 

A.   The  Federal  Government  has  established  a  number  of 
product  standards,  covering  such  products  as  air- 
craft, ships,  automobiles,  drugs,  bicycles,  and 
toys.   It  has  done  so  typically  in  one  of  two 
ways.   On  the  one  hand,  as  in  the  case  of  certain 
drugs,  it  tests  the  product  on  a  sample  basis 
before  it  is  sold  in  order  to  assure  that  it 
meets  the  applicable  standard.   On  the  other 
hand,  as  in  the  case  of  toys,  the  manufacturer 
is  expected  to  ensure  that  the  standard  is  met. 
In  either  case,  if  a  product  that  has  been  sold 
and  is  in  use  is  found  not  to  comply  with  the 
standard,  the  Federal  Government  can  require 
the  manufacturer  to  recall  the  product  and  bring 
it  into  compliance.   Although  many  products  are 
not  covered,  state  governments  have  legislated 
product  standards  in  various  areas,  and  it  may 
be  necessary  for  the  seller  or  importer  to  re- 
search the  laws  of  any  state  where  a  product 
that  might  be  subject  to  such  standards  is  to 
be  sold.   Finally,  a  number  of  private  technical 
bodies  have  promulgated  codes  of  standards  that 
manufacturers  are  urged  to  meet;  for  example, 
the  American  Society  of  Testing  Materials  (in- 
dustrial standards)  and  Underwriters  Laboratories 
(electrical  products) .   Many  of  these  codes  have 
been  incorporated  into  state  laws,  particularly 
in  connection  with  building  materials,  such  as 
plumbing  and  electrical  supplies. 

2.Q.   In  the  case  of  commercial  contracts  concerning 
the  importation  of  equipment  into  the  United 
States,  what  are  the  standard  requirements  for 
the  provision  of  spare  parts  and  technical 
services? 

A.  In  general,  there  are  no  legal  requirements,  and 
contractual  terms  will  vary  with  the  nature  of 
the  item  purchased  and  the  availability  of  spare 
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parts  in  the  U.S.  (many  sellers  to  (the  U.S. 
stock  spare  parts  there).   In  many  major  equip- 
ment contracts,  spares  for  one  or  two  years  may 
be  included  in  the  agreed  supply.   Provision  of 
technical  services  will  also  vary  with  the 
circumstances;  they  are  commonly  agreed  to  be 
provided  during  the  installation  of  major  equip- 
ment, and  training  may  be  added  for  products 
new  to  the  buyer  when  the  seller's  knowledge 
is  important  to  operation  of  the  products. 

3.Q.   What  are  the  quantitative  critera  for  determining 
"market  disruption"  under  section  4  06  of  the 
Trade  Act  of  1974?  For  example,  is  the  criterion 
the  import-consumption  ratio  or  the  unfairness 
of  the  price? 

A.   To  date,  no  proceeding  has  been  brought  under 

section  406,  and  there  is  therefore  no  experience 
in  interpreting  the  term  "market  disruption". 

4.Q.   Under  the  Antidumping  Act  of  1921,  as  amended, 

could  a  centrally  planned  economy  satisfactorily 
defend  itself  against  dumping  charges  by  showing 
that  its   exports  to  third  countries  were  com- 
parably priced  with  exports  to  the  country 
charging  dumping? 

A.   Under  current  practice  of  the  U.S.  Treasury  De- 
partment, prices  of  exports  to  a  third  country 
from  a  centrally  planned  economy  are  not  accepted 
as  a  defense  in  a  dumping  case.   The  usual  pro- 
cedure under  U.S.  law  to  determine  sales  at  less 
than  fair  value  from  a  centrally  planned  economy 
is  to  compare  the  prices  of  the  export  from  the 
centrally  planned  economy  with  either  (a)  the 
prices  of  such  or  similar  merchandise  produced 
by  a  comparable  non-state-controlled  economy,  or 
(b)  the  constructed  value  of  such  merchandise 
produced  in  a  non-state-controlled  economy 
country.   The  prices  in  a  non-state-controlled 
economy  are  used  because  the  Treasury  has  found 
that  prices  in  a  state-controlled  economy  are 
not  sufficiently  market-determined  to  permit 
using  them.   For  the  same  reason,  prices  charged 
on  exports  by  the  state-controlled  economy  to 
third  markets  are  not  considered. 
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5.Q.   Under  the  Antidumping  Act  of  1921,  as  amended, 
would  anti-dumping  duties  be  collected  if 
dumping  margins  are  found  but  no  injury  is 
caused? 

A.   No.   The  U.S.  International  Trade  Commission 
must  find  that  a  U.S.  industry  is  being  or  is 
likely  to  be  injured,  or  is  prevented  from  being 
established,  by  imports  at  less  than  fair  value 
before  antidumping  duties  can  be  collected. 

6.Q.   Under  commercial  contracts  providing  for  the 
importation  of  foreign  goods  into  the  United 
States,  what  types  of  payment  are  most  common, 
whether  or  nor  bank  guarantees  are  involved? 

A.   In  the  case  of  materials,  letters  of  credit  are 
common,  but  if  the  importer  is  known  to  be 
creditworthy,  goods  may  be  sold  on  open  account. 
Whether  payment  is  delayed  for  30,  60,  or  180 
days  after  shipment,  or  not  at  all,  varies 
with  the  product  and  with  the  relationships 
between  the  parties. 

On  sales  of  capital  goods,  credit  terms  may  be 
agreed,  with,  for  example,  a  10  to  20  percent 
down  payment,  the  balance  to  be  paid  either 
against  shipping  documents  or  on  supplier 
credit  terms.   These  sometimes  involve  a 
grace  period  until,  for  example,  six  months 
after  projected  start-up  of  the  equipment. 
Bank  guarantees  or  security  arrangements  such 
as  a  letter  of  credit  covering  the  down  payment 
are  not  common. 

7.Q.   Under  the  Export  Administration  Act  of  1969, 

as  amended,  is  the  ruling  of  the  U.S.  Department 
of  Commerce  final,  and  is  there  any  appeal 
therefrom? 

A.   The  Export  Administration  Regulations  provide 
for  an  administrative  appeal  within  the  De- 
partment of  Commerce,  and  several  such  appeals 
are  now  pending.   The  Export  Administration 
Act  of  1969,  as  amended,  does  not  expressly 
provide  for  an  appeal  to  the  Federal  courts. 
General  principles  of  U.S.  law  would,  however, 
allow  such  an  appeal  if  the  Department's  decision 
were  arbitrary  and  capricious.   In  that  event, 
a  Federal  court  would  be  likely  to  overturn 
the  Department's  decision. 
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8.Q.   What  statements  were  made  in  House  of  Representa- 
tives committee  or  subcommittee  hearings  on 
December  3,  1975  to  the  effect  that  the  U.S. 
Government  has  authority  to  limit  private  con- 
tracts concluded  for  the  export  of  American 
agricultural  products? 

A.   Pursuant  to  Article  V  of  the  U.S.-U.S.S.R. 
Agreement  on  the  Supply  of  Grains,  signed 
October  20,  1975,  the  U.S.  Government  may,  in 
any  crop  year  under  the  Agreement  in  which  the 
estimated  total  American  grain  supply  is  less 
than  225  million  tons  in  that  crop  year,  re- 
duce the  quantity  of  wheat  and  corn  that  may 
be  sold  to  Soviet  FTOs  in  such  year.   Reference 
to  Article  V  of  this  Agreement  was  made  on 
December  3,  1975  by  Mr.  Charles  W.  Robinson, 
Under  Secretary  of  State  for  Economic  Affairs, 
in  an  appearance  before  the  House  Agriculture 
Committee,  and  by  Mr.  Thomas  0.  Enders,  Assistant 
Secretary  of  State  for  Economic  and  Business 
Affairs,  in  an  appearance  before  the  Subcommittee 
on  International  Resources,  Food,  and  Energy, 
of  the  House  Committee  on  International  Re- 
lations. 

9.Q.   Does  the  Johnson  Act  apply  to  foreign  branches 
of  U.S.  banks? 

A.   The  U.S.  Attorney  General,  in  a  1939  opinion 
(39  Op.  Att'y.  Gen.  398,  401-2  (1939)),  has 
ruled  that  the  Johnson  Act  does  not  apply  to 
foreign  incorporated  subsidiaries  of  U.S.  banks 
operating  abroad.   Whether  this  exemption  ex- 
tends to  foreign  unincorporated  branches  of  U.S. 
banks  is  still  unclear. 

10. Q.   Does  the  Trade  Act  of  1974  prohibit  U.S.  com- 
mercial banks  from  lending  to  the  U.S.S.R.? 

A.   No,  there  is  nothing  in  the  Trade  Act  of  1974 
that  would  prohibit  such  private  financing. 
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